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AGENDA ITEM

Amendments to the Missoula County Zoning Regulations

APPLICANT

N/A

LEGAL
NOTIFICATION

The legal advertisement was published in the Missoulian on
February 5th and February 12th, 2017.
In addition to the legal notice, staff has provided information about
this project through the following methods:











Posters announcing process and meeting dates (Ole’s-East
Missoula, Highway 10 W, near the airport, intersection of
Mullan Road and Cote Lane, The Trough in Target Range,
intersection of Briggs and Miller Creek Road, CAPS office,
County Administration Building, Public Library, Town PumpGrant Creek, Town Pump-Bonner, intersection of Big Flat and
O’Brien Creek)
One-on-one meetings with agencies (County Clerk &
Recorder, Health Department, County Surveyor, County
Attorney, BCC)
Letters/emails sent to agencies
Email project updates to the Missoula County Community and
Planning Services Interested Parties email list (more than 800
addresses)
County Community and Planning Services website:
http://tinyurl.com/CountyZoningAmendments
Advertisement in Missoula Current-Online
Updates in the monthly Missoula County Community &
Planning Services Newsletter (December 2016, January
2017, February 2017)
Posting on County’s Facebook and Twitter pages
Public forum meetings (January 12th, 17th, 19th, 24th, 25th,
26th)
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Informational presentation to Planning Board February 7,
2016

Proposal
To amend specific sections of the
Missoula County Zoning Regulations.
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To approve the proposed amendments to
the Missoula County Zoning Regulations.
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MISSOULA CITY COUNTY PLANNING BOARD STAFF REPORT
February 21, 2017
I. RECOMMENDED MOTIONS
1. THAT THE PROPOSED AMENDMENTS TO THE MISSOULA COUNTY
ZONING REGULATIONS, AS SHOWN IN ATTACHMENT 4.A
“HOUSEKEEPING AMENDMENTS”, BE RECOMMENDED TO THE MISSOULA
BOARD OF COUNTY COMMISSIONERS FOR ADOPTION.
2. THAT THE PROPOSED AMENDMENTS TO THE MISSOULA COUNTY
ZONING REGULATIONS, AS SHOWN IN ATTACHMENT 4.B “CAPITAL
CHANGE #1 PYRAMIDAL ZONING” BE RECOMMENDED FOR ADOPTION
(AS AN AMENDMENT TO THE HOUSEKEEPING AMENDMENTS), TO THE
MISSOULA BOARD OF COUNTY COMMISSIONERS.
3. THAT THE PROPOSED AMENDMENTS TO THE MISSOULA COUNTY
ZONING REGULATIONS, AS SHOWN IN ATTACHMENT 4.C “CAPITAL
CHANGE #2 HOME OCCUPATION” BE RECOMMENDED FOR ADOPTION
(AS AN AMENDMENT TO THE HOUSEKEEPING CHANGES), TO THE
MISSOULA BOARD OF COUNTY COMMISSIONERS.
4. THAT THE PROPOSED AMENDMENTS TO THE MISSOULA COUNTY
ZONING REGULATIONS, AS SHOWN IN ATTACHMENT 4.D “CAPITAL
CHANGE #3 ACCESSORY STRUCTURES” BE RECOMMENDED FOR
ADOPTION (AS AN AMENDMENT TO THE HOUSEKEEPING CHANGES), TO
THE MISSOULA BOARD OF COUNTY COMMISSIONERS.
5. THAT THE PROPOSED AMENDMENTS TO THE MISSOULA COUNTY
ZONING REGULATIONS, AS SHOWN IN ATTACHMENT 4.E “CAPITAL
CHANGE #4 BUILDING HEIGHT” BE RECOMMENDED FOR ADOPTION (AS
AN AMENDMENT TO THE HOUSEKEEPING CHANGES), TO THE MISSOULA
BOARD OF COUNTY COMMISSIONERS.
6. THAT THE PROPOSED AMENDMENTS TO THE MISSOULA COUNTY
ZONING REGULATIONS, AS SHOWN IN ATTACHMENT 4.F “CAPITAL
CHANGE #5 HILLSIDE DESIGN STANDARDS” BE RECOMMENDED FOR
ADOPTION (AS AN AMENDMENT TO THE HOUSEKEEPING CHANGES), TO
THE MISSOULA BOARD OF COUNTY COMMISSIONERS.
7. THAT THE PROPOSED AMENDMENTS TO THE MISSOULA COUNTY
ZONING REGULATIONS, AS SHOWN IN ATTACHMENT 4.G “CAPITAL
CHANGE #6 C-TED, CONDOMINIUM AND TOWNHOME EXEMPTION
DEVELOPMENTS” BE RECOMMENDED FOR ADOPTION (AS AN
AMENDMENT TO THE HOUSEKEEPING CHANGES), TO THE MISSOULA
BOARD OF COUNTY COMMISSIONERS.
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II. INTRODUCTION
Missoula County Community and Planning Services is proposing text amendments to
the Missoula County Zoning Regulations. The County has prepared a multi-part plan
for a comprehensive update to the Missoula County Zoning Resolution. This three part
plan is designed to build a solid base and make review of the changes easier to
understand. Part 1 of the project is aimed at specific sections of the zoning regulations
intended to have the greatest beneficial impact on the greatest number of people in
zoned areas. They are described as the Capital Changes and the Housekeeping
Amendments.
The Capital Changes include these six changes to the zoning regulations:
1.
2.
3.
4.
5.
6.

Zoning Districts - Shift to Pyramidal Zoning in several districts
Updated Home Occupation Standards
Updated standards regarding Accessory Structures
Revised definition of Building Height
Revised Hillside Standards
Introduction of Condominium and Townhome Exemption Development (CTED) standards

The Housekeeping Amendments are aimed at revising the regulations to comply with
changes in state law, legal opinions, and policy changes not explicitly stated in the
regulations, and at times in conflict with the current document. This will make the
regulations easier to use and understand.
After the Board of County Commissioners takes action on the amendments in the
proposed “Part 1,” we will initiate comprehensive changes to address urban (“Part 2”)
and rural (”Part 3”) development standards in the zoning regulations, including but not
limited to additional revisions to the districts, exceptions, parking, landscaping, nonconformities, violations, and creation of overlay districts.
III. PROPOSAL
Missoula County Community and Planning Services is proposing changes to the Zoning
Regulations. This is the first step in a multi-step process to update these regulations.
These amendments will affect only those areas currently zoned in Missoula County; no
new areas are proposed for zoning in this project. Less than six percent of the county is
zoned. The remaining 94% of the land area in Missoula County is not regulated by
zoning and will remain unaffected by these changes. The intent of the amendments is to
provide improved opportunities for housing and economic growth, while protecting
quality of life.
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Part of this update includes the following six changes:
1. Pyramidal Zoning
Staff is proposing to shift to pyramidal zoning which will allow residential uses in
commercial districts and commercial uses in industrial districts. This will allow
greater flexibility and ease for developers to build innovative projects. The
proposed regulations will not affect Rural Special Zoning Districts, Planned Unit
Developments, or Special Districts unless a use is specifically permitted in as a
right by State Law.
2. Accessory Structures
The revised standards will give landowners greater flexibility in the size and
placement of accessory structures, and it will exempt some accessory structures
from needing a zoning compliance permit. Current regulations require a 10-foot
separation between the primary structure and accessory structure in a residential
zone and tie the cumulative footprint of all accessory structures to the primary
structure.
The proposed regulations will remove the 10-foot separation requirement
between structures, which will allow structures to be located closer to one
another if the proper building codes are followed.
Additional standards are proposed which will exempt accessory structures in
agricultural and residential zones from obtaining a zoning compliance permit if
under 200 square feet and eliminating the side and rear setbacks for accessory
structures if they are under a certain height.
The cumulative building coverage is proposed to be related to the parcel size
versus the size of the residence. Staff is proposing a limitation of not more than
30% of the gross lot area.
Accessory structure setbacks for buildings used for housing and raising livestock
have been included in all districts, based on those standards included in the
agricultural districts.
The definition of accessory structure is proposed to be simplified.
3. Home Occupation
Revising these standards will streamline the review of home occupations, by
clarifying the standards, which thereby allows for an expedited permit process for
owners and operators of home-based businesses.
Community residential facilities and daycare homes are noted as exempt from
the home occupation standards since these are considered single family uses
under state law. To address potential impacts of a home occupation on a
neighborhood, the proposal states that the owner of the home occupation must
live on site and specifies that a maximum number of three people associated with
the home occupation are permitted on the property at one time. Delivery times
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have been specified and certain uses which are more commercial in nature (than
residential) have been specifically prohibited as a home occupations.
4. Building Height definition
This change will simplify how building height is measured, making it easier to
understand how to measure building height and easier for designers to draft
building plans for structures that conform to the topography of a site.
Height is proposed to be measured vertically as a building envelope from existing
grade to the maximum height of the district. All portions of the proposed
structure will be required to be within the envelope unless otherwise exempt per
Section 3.06 (A) (1). With this modification, additional requirements are
recommended regarding the maximum amount of exposed foundation and visible
deck supports. These regulations would apply to all areas zoned, including
hillside developments.
The section in the hillside standards regarding wall elements is proposed to be
modified and clarified. Currently how to measure a wall element is included in
the definition. This proposal would move that standard to the hillside regulation
section and increase the maximum wall height element to 22 feet from 18 feet.
5. Hillside Design standards
The changes to these standards will eliminate a setback from sloped areas over
25%, allowing more flexibility in structure placement on hillsides yet still
prohibiting homes from being built on non-buildable areas over 25% slope. These
changes also include a clarification that legal lots that existed prior to hillside
zoning regulations (2001) have a buildable right.
6. Condominium and Townhome Exemption Developments (C-TED)
This new supplemental zoning regulation will allow the use of the condominium
and townhome exemption in the zoned portions of the county subdivided in
compliance with the Montana Subdivision and Platting Act, thereby providing
more opportunity and alternatives for home ownership in these areas.
Based on density, certain residential developments will either be classified as a
permitted use or a special exception. The denser developments categorized as
a special exception will require a hearing before the Board of Adjustment prior to
approval. Commercial and industrial developments will be considered a
permitted use type for C-TED development.
The other component to this proposal is the Housekeeping Amendments. These
changes will address deficiencies in our county zoning in order to comply with adopted
laws and long standing guiding policies, as well as match zoning regulations to other
departmental regulations. Examples include, County Attorney opinions that state the
zoning cannot limit agricultural uses in any district nor may the zoning require a five
acre minimum lot size to conduct such use. The housekeeping amendments will update
definitions, include daycare homes as a permitted use in any district, revise use
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classifications to match that of state law and incorporate all rural special districts and
overlays into one document.
AGENCY AND PUBLIC COMMENT
1. Comments were received on Capital Change #1-Pyramidal Zoning, that resulted
in adding a minimum lot size and a density requirement for residential structures
built in commercial zones.
2. Comments were received on Capital Change #1-Pyramidal Zoning, noting that
multi-dwelling standards were strongly encouraged, especially if multi-dwelling
developments were to be permitted in the commercial zones. Missoula County
Community and Planning Services (CAPS) agrees that this is important and will
make it a primary focus during the next phase of this project when updates are
made to urban standards.
3. Comments were received on Capital Change #1-Pyramidal Zoning, noting that
some of the areas in the county zoned industrial must also comply with the Tax
Increment Financing Industrial District (TIFID) or the Targeted Economic
Development District (TEDD) regulations. A concern was raised that these areas
could be over-run by commercial development and therefore should comply with
the TIFID/TEDD requirements. Based on these comments, staff created an
additional section in the zoning for industrial districts that also receive
TIFID/TEDD funding. This section modifies the list of permitted uses, conditional
uses, and special exceptions in the C-I1 and C-I2 zones.
4. In addition to minor clarifications suggested on Capital Change #2-Home
Occupations, it was also suggested that CAPS consider reviewing the term
“nameplate” as it relates to content-based regulations in the Supreme Court case
Reed v. Town of Gilbert. Modifications have been proposed to address these
concerns.
5. Comments were received on Capital Change #3-Accessory Structures,
suggesting that the 100-foot buffer for accessory structures housing livestock be
increased to 200 feet and that the 100-foot separation from a watercourse also
apply to drinking wells. After consultation with the Health Department we found
that they do not have regulations regarding separation for structures housing or
raising livestock and therefore determined it should not be included in zoning.
After reviewing residential land developments CAPS felt that a 100-foot setback
from buildings housing livestock to homes in separate ownership was adequate
noting that this would allow children whose parents have smaller lots to continue
to have livestock structures on their properties, and also allow smaller farm
operations with livestock on smaller lots to operate.
6. Comments were received on Capital Change #3-Accessory Structures,
suggesting that the maximum coverage of accessory structures be should be
decreased from the 50% of the gross lot area to something less. Based on this,
staff is proposing to the maximum accessory structure coverage of a lot shall be
30% of the gross lot area.
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7. Comments were received on Capital Change #4-Building Height-Figure A, and
as a result the regulation has been updated to provide additional clarification that
the lowest floor line is that of habitable space.
8. Comments were received on Capital Change #5-Hillside Standards, regarding
retaining walls noting that a maximum horizontal standard may be needed. After
review, a maximum of two tiers is proposed with a minimum vertical terracing
required between tiers.
9. Comments were received on Capital Change #6-C-TED, noting that the County
may want to consider developing a net density approach to permitting these
developments, including a minimum buildable envelope area, and standards to
reinforce current road standards. CAPS recognized the importance of this and
have included a section in the C-TED standards for road standards and net
density. The hillside design standards were further clarified to state that 2,000
square feet of contiguous buildable area on a slope less than 25% was required
and slopes 25% or great are non-buildable.
10. Comments were received that the Housekeeping Changes needed to address
and clarify that parks and open lands were a permitted use in all districts. This
change has been made and resulted in updates to the Seasonal Use and
Temporary Use regulations.
11. Additional comments were received on the Housekeeping Changes
recommending CAPS review the sign code section for compliance with the
Supreme Court case, Reed v. Town of Gilbert, and content-neutral sign
regulations. Modifications have been proposed to address these concerns.
12. Comment was provided on the Housekeeping changes regarding fencing. A
maximum height was suggested for residential fencing in the rear and side yards,
with an exception to agricultural fencing, which should be permitted to be higher,
but include provisions to address the safety of wildlife. Modifications have been
proposed to address these concerns.
13. Comment was provided on the Housekeeping changes regarding the definitions
of mini-warehouse. No changes are being proposed based on this comment.
CAPS finds that the ability to protect the public health and safety remain if
residential, commercial, and industrial mini-warehouses are described distinctly
from one another.
14. Comments were received regarding the protest provisions. The County
Attorney’s Office provided comment stating that the Montana Supreme Court
case, Williams v. Board of County Commissioners, established that the protest
by property owners to prevent zoning during a 30-day protest period was
unconstitutional; however, the Commissioners are still required to receive written
comment for 30 days after the first publication of the notice amend the zoning.
15. Several comments were received in support of this update project and the
outreach, including public forum sessions.
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IV. FINDINGS OF FACT
1. For the purpose of promoting public health, safety, morals and general welfare,
Montana Code Annotated (MCA) §76-2-201authorizes the Commissioners to
county zoning if a growth policy has been adopted.
2. Montana Code Annotated §76-2-203 establishes criteria and guidelines for
zoning regulations.
3. MCA§ 76-2-203 (1) states zoning regulations must be made in accordance with
the growth policy, designed to secure safety from fire and other dangers,
promote public health, public safety, and general welfare, and facilitate the
adequate provision of transportation, water, sewerage, schools, parks, and other
public requirements.
4. MCA § 76-2-203(2) requires that the board of county commissioners consider
reasonable provisions of adequate light and air, the effect on motorized and nonmotorized transportation systems, compatible urban growth in the vicinity of cities
and towns that at a minimum must include the areas around municipalities, the
character of the district and its peculiar suitability for particular uses, and
conserving the value of buildings and encouraging the most appropriate use of
land throughout the jurisdictional area.
5. MCA §76-2-203(3) requires that the zoning regulations must, as nearly as
possible, be made compatible with the zoning ordinances of nearby
municipalities.
6. MCA §76-2-205 requires that the board of county commissioners post a notice of
a public hearing on the proposed zoning regulations. The notice shall contain the
district thee boundaries of the proposed district, the general character of the
proposed zoning regulations, the time and place of the public hearing, that the
proposed zoning regulations are on file for public inspection at the office of the
county clerk and recorder be posted not less than 45 days before the public
hearing in at least five public places, including public buildings and adjacent to
public rights-of-way, within the proposed district, and be published once a week
for two weeks in a newspaper of general circulation within the county.
7. The Missoula County Board of County Commissioners recently updated the
Missoula County Growth Policy and adopted it in June of 2016.
8. Goal #5 of the Missoula County Growth Policy is to promote economic
development that creates opportunities throughout Missoula including people
living and working in rural communities. As part of the action plan to accomplish
this, Action 5.3.2 notes that the county zoning resolution needs to be modernized
to reflect current and anticipated industries and businesses which also
encourage clean technology firms.
9. Goal 7 of the Missoula County Growth Policy is to sustain and promote the landand-resource industries of agriculture, timber, restoration, and recreation that are
part of the local economy and heritage. The action plan supports creating zoning
that includes opportunities for growing and processing of natural resource
products in appropriate locations, as well as the flexibility for affiliated
businesses.
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10. Goal #8 of the Missoula County Growth Policy is to proactively plan and provide
for the logical growth of communities while protecting the rural character and
sustaining county resources. The action plan support updating the zoning
regulations to accommodate modern development types for urban and rural
areas.
11. Goal #10 of the Missoula County Growth Policy is to provide opportunities for a
wide range of hosing choices. The action plan supports initiating new zoning to
accommodate the housing needs, including affordable housing.
12. On Page 7-3 of the Growth Policy, in the section headed, “How to Assess Zoning
Resolution Accordance with the Growth Policy and/or Area Plan”, it states that
the zoning text should be designed to help carry out the applicable goals and
policies of the plan, but zoning is not required to address all of the goals and
policies.
13. On Page 9-26 of the Growth Policy, in the section headed, “Business Activity in
Missoula County Communities”, it states that accommodating low-impact homebased businesses in zoning will help keep the county’s unincorporated
communities strong.
14. On Page 9-28 of the Growth Policy, in the section headed, “Industrial Lands”, it
states that the Industrial Lands Survey has indicated there is an excess supply of
industrially-zoned lands given the current market absorption rate and that all of
the potential sites could be redeveloped to accommodate non-industrial/nonmanufacturing uses such as health care services, accommodations and food
services, retail trade, and professional scientific and technical services.
15. County Attorney memorandum dated July 14, 2016, reaffirms a 1995
interpretation of MCA §76-2-209 that Missoula County should not restrict
agricultural uses in any zoning district. To protect the public health and safety,
intensive agricultural uses remain in districts in which they were previously
permitted and these uses may be conditioned when classified as a conditional
use or special exception.
16. MCA §76-3-203 exempts condominiums, townhomes, or townhouses
constructed on land subdivided in compliance with parts 5 and 6 of the local
subdivision regulations …
a. if the approval of the original subdivision contemplated the construction of
the condominiums, townhomes, or townhouses and any applicable park
dedication requirements or the condominium, townhouse or
b. if the townhome proposal is in conformance with applicable local zoning
regulations when local zoning regulations are in effect.
17. The County zoning regulations are a product of the 1970s and haven’t been
significantly updated for more than 40 years other than adding additional rural
special zoning districts or slight modifications to certain sections of the
regulations.
18. The County zoning does not currently permit residential uses in commercial
districts and prohibits most commercial uses in industrial districts.
19. The County Building Department and the City of Missoula currently exempt
certain accessory structures from obtaining a permit.
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20. The proposed housekeeping changes will clarify that parks and recreation uses
are allowed in any district. With the shift to pyramidal zoning, commercial
recreation facilities will be permitted in additional zones, which will provide
benefits to the community.
21. The FAA height restrictions in C-P1, CI-1 and C-I2 have been expanded to apply
to all districts for public safety purposes.
22. The proposed housekeeping changes include a requirement that all signs over 8
feet get a building permit to protect public safety.
23. The housekeeping changes include a requirement that all flammable/combustible
industrial uses must comply with the International Building Code.
24. The shift to pyramidal zoning will allow more lower-intensity uses in higherintensity zones. Pyramidal zoning will allow for greater opportunity and flexibility
when building residential projects in commercial zones and commercial projects
in industrial zones. To address potential public health and safety issues,
residential uses are not proposed in industrial districts, with the exception of a
caretaker residence when it is accessory to a use permitted in the zone.
Commercial and industrial uses are not proposed in residential zones.
25. The shift from “Euclidian” zoning to pyramidal zoning will generally conform to the
zoning in the City of Missoula making for a smoother transition when properties
are annexed.
26. Current and anticipated industries and businesses are more likely to include a
mix of uses. By allowing commercial uses within industrial districts, mixed use
businesses that are currently being pushed into the city or outside of the zoned
areas where infrastructure may not be adequate will now be able to locate in the
urban area of the County.
27. Updating the zoning regulations to allow pyramidal zoning and clarifying the
home occupation regulations will help to accommodate modern development
type uses for urban and rural areas. Additional standards and clarifications
within the home occupation standards will help to keep rural and urban
neighborhood character intact, but still allow for economic growth.
28. Adopting pyramidal zoning will address the Industrial Lands section of the
Growth Policy and assist in accommodating non-industrial/non-manufacturing
uses such as health care services, accommodations and food services, retail
trade, and professional scientific and technical services on lands zoned
industrial.
29. Additional housing types and opportunities can be provided by shifting to
pyramidal zoning.
30. Revisions to the home occupation standards will help address neighborhood
concerns regarding certain types of businesses that should not be considered
home-based businesses.
31. Additional clarifications to accommodate low-impact home-based businesses are
proposed and will help keep the county’s communities strong. Proposed
amendments will clarify that the external residential structure cannot be modified
to accommodate a home-based business.
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32. The proposed amendments to the accessory structures section will allow CAPS
to have a similar exemption process to the City Development Services and the
County Building Department for permitting of accessory structures without
adverse impacts to public health and safety.
33. The proposed amendments to the accessory structures section allows a
reduction in setbacks if the accessory structure is below a certain height, which
will result in reducing the potential for unmaintained areas between property
boundaries without interfering with the light and air of the neighboring property.
34. Setbacks for buildings housing or raising livestock have been expanded to apply
to all districts for public health and safety reasons.
35. The proposed amendments to building height measurement will make it easier to
design structures that comply with the standards and because it is aligned with
the method employed by City of Missoula’s zoning, it will provide for consistency
when applied to projects.
36. Proposed amendments to wall elements are proposed for consistency purposes
and recognize modern construction methods.
37. Amendments to the hillside design standards are proposed to clarify that a
buildable right exists parcels that existed prior to the original adoption of the
hillside regulations in 2001.
38. Proposed amendments to the hillside design standards will prevent
inconsistencies in permitting for those properties that are primarily flat but contain
a topographical change in the property, which would not typically be considered a
hillside development project.
39. Clarification is proposed to the hillside regulations to prohibit structures on slopes
over 25%.
40. Regulations from other departments including Floodplain, Building, Engineering,
and the Conservation District still apply to those lots that are near a watercourse
or the top of a slope.
41. Initiating pyramidal zoning and C-TED development regulations can allow for
additional housing opportunities and may assist in accommodating affordable
housing.
42. C-TED development regulations are being proposed with separation
requirements between units so that each unit will have protection against fire and
provide for open air space around each unit.
43. Current zoning regulations restrict townhome developments and only allow them,
by definition, if developed as a multi-family building.
44. Current regulations would allow a multi-unit or multi-building development to
occur on any single piece of property as rental units. To provide fee simple
ownership of these developments the C-TED zoning regulations must be met.
45. Denser residential C-TED developments would be required to go to the Board of
Adjustment for public review and approval. The Board of Adjustment is able to
impose conditions of approval to protect the public health, safety, and general
welfare of the community.
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VI. CONCLUSIONS OF LAW
1. The Missoula County Growth Policy was most recently amended and adopted in
June of 2016.
2. The proposed amendments are consistent with the relevant sections of the
Missoula County Growth Policy.
3. Public notice of the revisions to the Missoula County Zoning Regulations was
provided as required by MCA §76-2-205, in addition to providing notice via email
and social media and by holding public forum sessions.
4. Members of the community have indicated support for the proposed
amendments, and these communications are attached to the staff report.
5. Various agencies provided comment on the regulations to ensure the proposed
amendments were designed to secure safety from fire and other dangers and
promote public health and safety.
6. The proposed changes will ensure that the zoning regulations comply with
adopted laws, policies, and align zoning regulations with other departmental
regulations.
VII. ATTACHMENTS
1. Outreach
a. Brochure
b. Comment cards
c. Newsletters (December, January, February-Includes Public Comment)
2. Agency Comment
a. City Development Services
b. Missoula Rural Fire
c. Parks, Trails, Open Lands- G. Swanson
d. City/County Health Department
e. Parks, Trails Open Lands- L. Moisey
f. County Attorney
g. Public Works
3. Public Comment
a. D. Gray
b. A. Schwartz
c. B. Troutwine
d. F. Stewart
e. T. O’Leary
f. R. Schlader
g. E. Costigan
4. Proposed Regulations
a. Housekeeping Changes
b. Zoning Districts - Shift to Pyramidal Zoning
c. Home Occupation Standards
d. Accessory Structure Standards
e. Definition of Building Height
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f. Hillside Standards
g. Condominium and Townhome Exemption Development (C-TED)
standards
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Why Now?
Missoula County staff and elected officials have heard frustrations
from developers as well as advocates for agriculture and
conservation. Missoula County listened. Now Community and
Planning Services (CAPS) staff are working to streamline
regulations and remove red tape by adding common sense updates
to benefit our economy and protect our quality of life.
Less than 6% of Missoula County is zoned, making it unique
among Montana counties of similar populations. Many residents
don’t realize that County zoning has not been significantly
updated in over 40 years, which has led to inconsistent and
time-consuming permit reviews.

Contact CAPS:
Email

jdixon@missoulacounty.us

Stop by CAPS office

323 W. Alder, Missoula, MT 59802

Mail

200 W. Broadway, Missoula, MT 59802

Call

406.258.4657
*The maps in this brochure were created by Missoula County Community and Planning Services staff in January
2017. All property lines and boundaries are approximate. The information on these maps are for reference only.

Please see map disclaimer on back of brochure.*

ATTACHMENT 1a

What Are the Changes?
The proposed amendments will affect only the 6% of the county
that is currently zoned; no new areas are proposed for zoning. The
revisions include “Housekeeping Amendments” and “Capital
Changes.” The intent of the “Capital Changes” amendments is to
provide more flexibility to land use regulations and greater
opportunities for housing and economic growth while protecting
quality of life in our community.

What the Regulations Propose?
More Predictability
Proposed “Housekeeping Amendments” would address muchneeded updates to our county zoning by ensuring the County
complies with adopted laws and policies and aligning zoning
regulations with other departmental regulations. The goal is that
any county resident, developer or not, can easily read and
understand these regulations and rely on them to be accurate and
complete. The proposed “Capital Changes” are intended to have
the greatest beneficial impact on the greatest number of people.

Promoting Greater Flexibility
 Pyramidal Zoning—Many industrial areas of the county are
ripe for redevelopment. Residents increasingly want to be close
to shopping, dining, and entertainment. Pyramidal zoning will
allow the flexibility to build residential projects in commercial
districts and commercial projects in industrial districts,
increasing innovation and quality of life in our community.
 Accessory Structures—Building a detached shed or garage
shouldn’t give you a headache or require hiring professionals.
The proposed changes will allow more flexibility in size and
placement of accessory structures, and even exempt certain
accessory structures from needing a permit at all.
 Hillside Design Standards—This change removes a
40-foot setback requirement from “non-buildable areas,”
which has been difficult to apply consistently over the years.
The proposed update would make it possible to build
daylight basements on hillside lots, so long as the slope
doesn’t exceed 25%, increasing design flexibility.
Current Missoula County Zoning Regulations:
tinyurl.com/MissoulaCountyZoningRegulation
Proposed Zoning Regulation Amendments:
tinyurl.com/CountyZoningAmendments

Please see map disclaimer on back of brochure.*

ATTACHMENT 1a

Did you know?

Feel free to leave us your comments:

Just 6% of Missoula County has zoning--regulations that guide
how we can use and develop land in our community. Missoula
County's CAPS office is taking the lead in streamlining and
updating zoning regulations, and we want to hear from you.
Use the backside of this card to leave a comment, or you can reach
CAPS any of the following ways below.

How did you hear about this project?

Your email address:__________________________________
If you provide your email address, we will notify you of important project information.

Contact CAPS Staff one of the following ways:
email jdixon@missoulacounty.us
v i s i t 3 2 3 W . Al d e r , M i s s o u l a , M T 5 9 8 0 2
mail comments to 200 W. Broadway, Missoula, MT 59802
p h on e 4 0 6 . 2 5 8 . 4 6 5 7
w e b h t t p : / / t i n y u r l . c o m / C o u n t y Z o n i n g Am e n d m e n t s
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www.missoulacounty.us/CAPS
Find us on Facebook: https://www.facebook.com/Missoula.County
http://missoulacounty.blogspot.com/
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Fort Missoula Regional Park - Phase 2
County to Update Zoning Regulations
Letter from BCC to West Valley Community
Pre-Disaster Mitigation Plan Public Meeting
Links and Other Resources
Board and Committee Meetings

From your friends at Community & Planning Services

Fort Missoula Regional Park - Phase 2
At their December 1 meeting, the Missoula County Commissioners approved 28 Bid Packages for Phase 2
of Fort Missoula Regional Park totaling $15,553,932. Twenty-six items were awarded to local contractors,
and the remaining two bids went to contractors in Bozeman and Great Falls.
Phase 2 of the park includes playgrounds, a dog park, sport courts, a teen pod, inclusive playground, trails
and historic interpretation, plus seven softball diamonds with support facilities. Phase 2 construction began
this fall and is slated to open in 2018.
Phase 1 construction at the park, which includes 11 multi-use sports fields, a lighted synthetic turf field, a
large pavilion, picnic shelters, playgrounds and more, is nearly complete. Phase 1 is slated to open in
Spring, 2017. The all-season synthetic turf field, called Bella Vista Championship Field, is open now and
available for reservation through Missoula Parks and Recreation at 406-721-7275.

(Continued on page 2)
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County to Update Zoning Regulations - Stay Tuned, More Information
Coming Soon!
The County is embarking on a three-part process to update the County Zoning Regulations with the goal of
making the zoning regulations more user-friendly and increasing opportunities for appropriate development in
zoned areas. Amendments are planned to move forward in stages in an effort to build on a solid base and make
review of the changes easier to understand. The first set of changes (Part 1) is anticipated in early spring 2017 in
time for the building season. After the Board of County Commissioners takes action on the initial amendments
(Part 1), we will initiate a process to comprehensively update the urban (Part 2) and then rural (Part 3)
development standards.
In the next two weeks we will be sending a separate email that provides an overview of the entire project and a
more specific outline of the Part 1 proposal. This email will provide links to the relevant documents and include
information about how you can provide comment, track the process, and take advantage of opportunities to learn
more about the upcoming changes.

Letter From BCC To West Valley Community
The West Valley Community Council would like to share a letter from the Board of County Commissioners. The
letter outlines the status of delinquent tax payments associated with the former Smurfit-Stone mill site and
provides additional information on the status of the property. If you have any questions, please contact Jeri Delys,
the West Valley Community Council Chair.
“We understand that several questions were raised at the Oct. 13, 2016 West Valley Community Council meeting
regarding the former Smurfit-Stone mill site and property taxes. We realize the burden that has been placed on
Frenchtown by the loss of the mill and owing of back taxes. lt is an understatement to say that the owners of the
mill site have not lived up to the promises made when they bought it in 2010. This situation is very frustrating for
all of us. At the community council meeting people asked questions about back taxes, including how much are the
delinquent taxes, how do they get away with not paying their taxes, and can the County take legal action or
foreclose on the properties? We would like to address those questions”…
To read the full letter please CLICK HERE.
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Links and Other Resources
» W.O.W Bus: The W.O.W. (Web on Wheels) Bus is Missoula Public Library’s mobile branch. Made possible
through federal funding, this bus has Internet access, database training stations, and a reference librarian on
board. The bus travels around the county making scheduled stops on a biweekly basis. Click here for the most
current W.O.W. Bus schedule. Visit the website www.missoulapubliclibrary.org/index.php/branches/w-o-w-bus
or call Missoula Public Library at 406-721-2665 for updates.

» Montana 2-1-1: Do you have a question about food, housing, heating, daycare, support groups, health care
options or general questions? HELP IS JUST A CALL AWAY 2-1-1 406-549-5555. If you need assistance
or information and don’t know where to turn please call the phone numbers above. Calls to 2-1-1 are free and
confidential. A service of the Human Resource Council, 2-1-1 is available 24 hours and serves Missoula,
Mineral and Ravalli Counties. This programs is funded, in part, by gifts to United Way.

» Missoula City-County Health Department Public Health Visiting Program. Nurses and Social Workers
provide information and referrals on a wide variety of interests to all families in our community. A nutritionist is
also part of the Home Visiting team. For more information, contact the Health Department at 406-258-4298 or
visit their website at: www.missoulacounty.us/government/health-department/healthy-people-healthy-families/
home-visiting-family-support/nurse-family-partnership.

» Montana Association of Community Development Extension Professionals (MACDEP) is the state
affiliate of the National Association of Community Development Extension Professionals (NACDEP).
MACDEP’s mission is to encourage excellence in community development educational programs, research,
and technical assistance through the exchange of ideas and methods, collaboration, and professional
development of members to benefit communities. Visit MACDEP’s website here.

» Missoula Public Library Newsletter: http://www.missoulapubliclibrary.org/newsletter-2
» Missoula County’s Property Information System: http://gis.co.missoula.mt.us/propertyinformation/.
» Recent media releases from the Commissioners Office: www.missoulacounty.us/news/media-releases.

BOARDS & COMMITTEES

» Open Lands Citizen Advisory Committee meetings convene the 3rd Thursday of every month at 6:00 p.m.
at the CAPS conference room at 323 W. Alder. All meetings are open to the public.

» Parks and Trails Advisory Board meets the 2nd Thursday of every month at 1:30 p.m. at the CAPS
conference room at 323 W. Alder.

» Missoula Consolidated Planning Board meets on the 1st and 3rd Tuesday every month at 7:00 p.m. in
Missoula City Council Chambers, 140 W. Pine. All meetings are open to the public and televised on MCAT.

» Missoula County Board of Adjustment meets the 3rd Wednesday every month at 7:00 p.m. in Missoula
City Council Chambers, 140 West Pine. All meetings are open to the public and televised on MCAT.

» Community Council monthly meeting dates (unless otherwise noted):








Bonner-Milltown — 2nd Monday, 7:00 p.m., Bonner School Library
East Missoula — 2nd Monday, 7:00 p.m. Library of Former Mount Jumbo School
Evaro-Finley-O’Keefe — 3rd Wednesday, 6:30 p.m., Evaro Community Center
Lolo — 2nd Tuesday, 7:00 p.m., Lolo Community Center
Seeley Lake — 2nd Monday, 6:00 p.m., Historic Barn on Hwy 83
Swan Valley — 3rd Tuesday, 7:00 p.m., Swan Valley Community Hall
West Valley — 2nd Thursday, 6:00 p.m., Frenchtown Fire Station
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Jennie Dixon - RE: Request for Agency Comment - County Zoning Amendments ("Part 1"
Capital Changes) - DUE DEC. 13
From:
To:
Date:
Subject:

Chris Newman <cnewman@mrfdfire.org>
'Jennie Dixon' <jdixon@missoulacounty.us>
12/7/2016 1:11 PM
RE: Request for Agency Comment - County Zoning Amendments ("Part 1" Capital
Changes) - DUE DEC. 13

MRFD has no comment.
Thanks,
Chris Newman
Deputy Chief/Fire Marshal
Missoula Rural Fire District
2521 South Ave W
Missoula, MT 59804
Office (406)549-6172
Fax (406)549-6023

From: Jennie Dixon [jdixon@missoulacounty.us]
Sent: Friday, December 02, 2016 11:49 AM
To: caps@missoulacounty.us
Subject: Re: Request for Agency Comment  County Zoning Amendments ("Part 1" Capital Changes) 
DUE DEC. 13
Corrected format letter attached - sorry for inconvenience.
JD
>>> Jennie Dixon 12/2/2016 11:44 AM >>>

Dear Agency,
Missoula County Community Planning and Services (CAPS) is currently seeking comment from
interested agencies on an update to the "Part 1" Capital Changes the Missoula County Zoning
Regulations. Please see the attached cover letter with links to the proposed amendments and,
if you wish, provide written comments on this draft by Tuesday, Dec. 13, 2016.
Thank you,
Jamie Erbacher and Jennie Dixon
County Zoning Regulations Revisions Team
Missoula County Community and Planning Services
323 W. Alder
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Missoula, MT 59802
(406) 258-4657
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Jennie Dixon - County Zoning Amendment Draft Department Comments

From:
To:
Date:
Subject:

Garrick Swanson
Jamie Erbacher; Jennie Dixon
12/9/2016 8:55 AM
County Zoning Amendment Draft Department Comments

Greetings,
Thank you for the opportunity to provide inter department comments on the draft zoning amendments. Below
are a few comments for the team to consider.
#3 Accessory Structures
5A) I would suggest the 100' buffer of an Accessory structure to any place of human habitation be increased to
200'. 100' feet is a short distance if a resident uses an accessory structure for livestock.
5C) One hundred (100) feet from any watercourse - Does this include domestic drinking water wells? If a
resident uses an accessory structure for livestock they could be within 100' of a residents well risking
well contamination.

General Comments for #5 Hillside Standards:
The current document addresses slope conditions well, however the document is a bit gray on standards for
vegetation, drainage, rock outcroppings, geologic features and other sensitive landscapes. As I understand, this
may be further developed in the future, at which time I may have additional comments.
6C) Will retaining walls have a vertical and horizontal standard? As of now the only standard in a vertical
height max of 6'. If a resident offsets each wall by 3' and constructs 4, 6' high retaining walls, they would be in
compliance with a 24' total vertical grade change from top of wall to bottom of wall.
Thank you!
Garrick Swanson, Parks & Trails Planner II, LAIT
(406) 258-4719 / gswanson@missoulacounty.us

Parks,Trails & Open Lands
MISSOULA COUNTY

Community and Planning Services
Parks, Trails & Open Lands
323 West Alder Street
Missoula, Montana 59802-4292
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FW: Request for agency comment‐County Zoning Amendments
Jamie Erbacher
Wed 2/1/2017 5:29 PM
Inbox
To: Jennie

Dixon <jdixon@missoulacounty.us>;

We should include this as a follow up to Garrick’s comments too.
From: Shannon Therriault
Sent: Wednesday, December 28, 2016 9:21 AM
To: Jamie Erbacher
Cc: Dan Fultz; Peter Nielsen; Jeanna Miller
Subject: Re: Request for agency commentCounty Zoning Amendments

Hi, Jamie. There's nothing in the Health Code, the well driller's rules (ARM Title 36, chapter 21), or DEQ
subdivision rules that requires a drinking water well be at least 100' from a structure that houses livestock. We
don't see that as necessarily protecĕve of the well. It's more important that people keep livestock or
piled manure away from the area immediately around the well, but for private drinking water wells, that's not
something that we currently regulate.
In addiĕon, it would be confusing to include a well in the deﬁniĕon of watercourse ‐ those are two very diﬀerent
things. If a zoning regulaĕon should apply to both a waterway and a well, it would be beĥer to name them
separately rather than include a well in that deﬁniĕon.
Shannon

From: Jamie Erbacher
Sent: Tuesday, December 20, 2016 5:23:57 PM
To: envhealth
Subject: Request for agency comment‐County Zoning Amendments

Hi All,
I'm working with Jennie and the proposed amendments to the County Zoning Resolution. We received a comment
from Garrick Swanson in our office and thought we would run it by you prior to proposing any additional changes.
Garrick wanted to know if our definition of watercourse included domestic drinking wells as it relates to setbacks
for accessory structures that hour or raise livestock. Garrick is concerned that if domestic drinking wells are not
included in the definition of watercourse there is a greater risk for well contamination.
Currently, we are proposing the following setbacks for accessory structures used to house or raise livestock (also
see attached). Please keep in mind this does not restrict the area that the animals can roam, but simply the
placement of the structure.
ATTACHMENT 2d

1. Any accessory building used for raising and housing livestock shall meet the following setbacks:
a. Fifty (50) feet
b. One hundred (100) feet to any place of human habitation under separate ownership or on a separate lot.
c. One hundred (100) feet from any watercourse.
The proposed definition of watercourse does not include domestic drinking wells.
1. Watercourse
Any depression two (2) feet or more below the surrounding land serving to give direction to a current of water at
least nine (9) months of the year, having a bed and welldefined banks; provided that, upon order of the
Department of Natural Resources and Conservation, it shall also include any particular depression which would
not otherwise be within this definition, except that it shall not include irrigation ditch or canal.
The questions for you are:
1. Does the Health Department currently require this type of separation?
2. Is this a concern that we should consider addressing? If so, is a 100' separation adequate?
3. Any additional thoughts?
Thank you,
Jamie
Jamie Erbacher, CFM
Planner III
Missoula County Community and Planning Services
(406)258‐4653
jerbacher@missoulacounty.us
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Re: County Zoning Amendments ‐ ready for your review!
Lisa Moisey
Wed 1/18/2017 1:00 PM
To: Jennie

Dixon <jdixon@missoulacounty.us>; Jamie Erbacher <jerbacher@missoulacounty.us>;

Jennie and Jamie,
On behalf of the Parks, Trails and Open Lands Program, I want to thank you both for working to ﬁnd a solu on to
a long‐standing problem for parks. With the current zoning, parks were not always recognized in all residen al
districts as a permi ed use. Your recommended changes in this Zoning Regula on Update will resolve this
problem and allow parks and open lands as a permi ed use in all districts.
Thanks for your hard work,
Lisa

From: Jennie Dixon
Sent: Friday, December 23, 2016 2:22:34 PM
To: Jennie Dixon
Subject: County Zoning Amendments ‐ ready for your review!

Holidays Gree ngs To All ~
To be er serve the public and streamline the regulatory process, Missoula County is pleased to announce the
latest updates to our Zoning Regula ons. We welcome your feedback during this several‐month's‐long process.
h p:// nyurl.com/CountyZoningAmendments
Follow the link to the "Part 1” ﬁrst dra in the mul ‐step process to update these regula ons. You will have many
opportuni es to comment on our work over the next several months. The ﬁrst step in “Part 1” involves two sets
of documents: Housekeeping Amendments and Capital Changes, both described below. Part of this update that
may be of most interest to you includes what we are calling “Capital Changes.” These six speciﬁc sec ons revise
zoning in ways that we believe will have the greatest beneﬁcial impact on the greatest number of people. These
are:
CAPITAL CHANGES #1‐6
1. #1 Pyramidal Zoning
Shi ing to pyramidal zoning will allow residen al uses in commercial districts and commercial uses in
industrial districts, bringing greater ﬂexibility for developers to build innova ve projects more easily.
2. #2 Accessory Structures
Revising these standards will give landowners greater ﬂexibility in the size and placement of accessory
structures, and it will exempt some accessory structures from needing a permit.
3. #3 Home Occupa on
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Revising these standards will streamline the review of home occupa ons, clarifying and expedi ng the
permit process for owners and operators of home‐based businesses and ensuring that home‐based
businesses can operate unencumbered.
4. #4 Building Height deﬁni on
This change will simplify how building height is measured, making it easier to understand how to measure
building height and making it easier for designers to dra building plans for structures that conform to the
topography of a site.
5. #5 Hillside Design standards
The changes to these standards will eliminate a setback from sloped areas, bringing ﬂexibility in structure
placement on hillsides and enabling dayligh ng of lower levels. These changes also include a clariﬁca on
that legal lots that existed prior to hillside zoning have a buildable right.
6. #6 C‐TED (Condominium and Townhome Exemp on Developments)
This new supplemental zoning regula on will allow the use of the condominium and townhome exemp on
in the zoned por ons of the county subdivided in compliance with the Montana Subdivision and Pla軀�ng
Act, thereby providing more opportunity for home ownership in these areas.
HOUSEKEEPING AMENDMENTS
The Housekeeping Amendments address deﬁciencies in our county zoning to comply with adopted laws and
policies as well as match zoning regula ons to other departmental regula ons. This document is linked on the
website as a Word document that you may download and view in an underline/strike‐out format or in a clean
format. Comment bubbles in the margins explain the reasons and sources for signiﬁcant Housekeeping
Amendments.
We invite you to comment on these documents so the county’s zoning will be a stronger policy document that
be er reﬂects the community’s needs. We would be happy to meet with you or your associa on to discuss these
amendments and how we believe they will beneﬁt key stakeholders like you in the county. Contact us if you
would like to arrange such a mee ng. We welcome your feedback during this process. To facilitate your
comments, you may contact us by email or in wri ng at Missoula County Community and Planning Services, 323
W. Alder, Missoula, MT 59802.
You can view the current Missoula County Zoning Regula ons at
h p:// nyurl.com/MissoulaCountyZoningRegula on. We an cipate a Planning Board public hearing on the "Part
1" Revisions in late February 2017, with a goal of adop on of the revised Missoula County Zoning Regula ons in
the spring of 2017 in me for the 2017 building season.
Subsequent steps in this process will begin a er the Board of County Commissioners takes ac on on the
amendments in “Part 1.” At that me, we’ll ini ate comprehensive changes to address urban (“Part 2”) and rural
(”Part 3”) development standards in the County’s zoning regula ons, including but not limited to addi onal
revisions to the districts, excep ons, parking, landscaping, nonconformi es, viola ons, and crea on of overlay
districts. Our goal is to modernize our zoning code and to be er serve the public by elimina ng “red tape” that is
some mes associated with our current land use policies.
On behalf of CAPS and the Board of County Commissioners, thank you for your me and feedback. We highly
value your input and look forward to working alongside with you every step of the way.
Your County Zoning Amendments Team
Jennie Dixon
(406) 258‐4946
jdixon@missoulacounty.us
Jamie Erbacher
ATTACHMENT 2e

(406) 258‐4653
jerbacher@missoulacounty.us
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Re: Protest Periods
John Hart
Wed 1/11/2017 8:26 AM
To: Jamie

Erbacher <jerbacher@missoulacounty.us>;

Cc:Jennie

Dixon <jdixon@missoulacounty.us>;

 1 attachments ﴾66 KB﴿
Williams v. Bd. of County Comm_rs_ 2013 MT 243.docx;

Jamie,
I'm not sure, but I suspect you're thinking of the Williams case, a ached. It doesn't dis nguish between a 30 day
protest period/ comment period. It does say that 76‐2‐205(6) is in part uncons tu onal in allowing a certain
percentage of property owners to prevent zoning or rezoning by protes ng during the 30 day protest period in 76‐
2‐205(5)(d). I believe 76‐2‐205(5)(d) is s ll valid and requires the BCC to "receive wri en protests (comments)"
for 30 days "a er ﬁrst publica on of the no ce" to amend zoning
regula ons: h p://leg.mt.gov/bills/mca/ tle_0760/chapter_0020/part_0020/sec on_0050/0760‐0020‐0020‐
0050.html
So the answer to your ques on is the protest/comment period is 30 days from the ﬁrst published no ce under
76‐2‐205(1)(c). The BCC can adopt the amendments at any me a er that ﬁrst 30 days, assuming it has complied
with the pos ng and public mee ng requirements, too. That should ally the MOR concerns.
76‐2‐205 is more confusing than it needs to be, so let me know if this doesn't answer your ques on.
John

From: Jamie Erbacher
Sent: Tuesday, January 10, 2017 3:32 PM
To: John Hart
Cc: Jennie Dixon
Subject: Protest Periods

Hi John,
I believe Jennie and I met with you and discussed the protest provision and how it may or may not eﬀect the
zoning amendments that we are working on. If I recall, text amendments and map amendments technically s ll
have a 30 day period known as a protest period, however, it now func ons as a comment period rather than a
protest period. I cannot recall which court case this decision was based on.
When you get some me, could you clarify this for us? We recently met with a group of folks at MOR and they
wanted to know if the protest period s ll exists or not. I think they support the project, but just want to know if
this is something that may end up pushing the approval date beyond what we are projec ng.
ATTACHMENT 2f

Thanks!
Jamie
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Williams v. Bd. of County Comm'rs
Supreme Court of Montana
April 23, 2013, Argued, Submitted; August 28, 2013, Decided
DA 12-0343
Reporter
2013 MT 243; 371 Mont. 356; 308 P.3d 88; 2013 Mont. LEXIS 332; 2013 WL 4552927

L. REED WILLIAMS, Plaintiff and Appellee, v. BOARD
OF COUNTY COMMISSIONERS OF MISSOULA
COUNTY, the governing body of the County of
Missoula, acting by and through Michele Landquist, Bill
Carey and Jean Curtiss, Defendants and Appellees,
LIBERTY COVE, INC., PAUL ROSSIGNOL, NORMA
ROSSIGNOL, and PONDEROSA DEVELOPMENT,
INC., Intervenors and Appellants.
Subsequent
History: Released
September 13, 2013.

for

Publication

Prior History: APPEAL FROM: District Court of the
Fourth Judicial District, In and For the County of
Missoula, Cause No. DV-10-673. Honorable Karen
Townsend, Presiding Judge.
Counsel: For Intervenors and Appellants: Cory R.
Gangle (argued); Gangle Law Firm, P.C.; Missoula,
Montana.
For Appellee L. Reed Williams: Timothy M. Bechtold
(argued); Bechtold Law Firm, PLLC; Missoula, Montana.
For Appellee Missoula County: Fred Van Valkenburg;
Missoula County Attorney; D. James McCubbin
(argued); Deputy County Attorney; Missoula, Montana.

Opinion
[***90] [**358] Justice Patricia O. Cotter delivered the
Opinion of the Court.
[*P1] Liberty Cove, Inc., Paul and Norma Rossignol,
and Ponderosa Development, Inc. (collectively
"Landowners") utilized the protest provision of § 76-2205(6), MCA, to block the Board of County
Commissioners of Missoula County (Commissioners)
from establishing a special zoning district north of Lolo,
Montana. L. Reed Williams (Williams) challenged the
constitutionality of § 76-2-205(6), MCA, by filing a
complaint against Commissioners in Montana's Fourth
Judicial District Court, Missoula County, seeking
declaratory and injunctive relief. Landowners intervened
in the action at the District Court and now appeal from
the District Court's order denying their motion to dismiss
and granting summary judgment to Williams and
Commissioners. We affirm.

ISSUES
[*P2] We restate the four issues raised by Landowners
on appeal as follows:

For Amicus Land Use Clinic: Michelle Bryan Mudd,
Benjamin S. Sudduth (argued); University of Montana
School of Law; Missoula, Montana.

[*P3] 1. Did the District Court abuse its discretion in
denying Landowners' motion to dismiss Williams'
complaint for failure to join them as necessary parties
under the Montana Uniform Declaratory Judgments
Act?

For Amicus State of Montana: Timothy C. Fox; Montana
Attorney General; Lawrence Vandyke (argued);
Montana Solicitor General; Helena, Montana.

[*P4] [***91] 2. Did the District Court err in determining
that § 76-2-205(6), MCA, was an unconstitutional
delegation of legislative power?

Judges: PATRICIA COTTER. We Concur: MIKE
McGRATH, MICHAEL E WHEAT, BETH BAKER,
BRIAN MORRIS. Justice Jim Rice, dissenting. Justice
Patricia O. Cotter delivered the Opinion of the Court.

[*P5] 3. Did the District Court err in determining that §
76-2-205(6), MCA, was an unconstitutional violation of
the right to equal protection [**359] and the right to
suffrage?

Opinion by: Patricia O. Cotter

[*P6] 4. Did the District Court err when it ruled that §
76-2-205(6), MCA, was severable from the remainder of
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Williams v. Bd. of County Comm'rs
the statute?
FACTUAL AND PROCEDURAL BACKGROUND
[*P7] On September 8, 2009, Commissioners and the
Lolo Community Council held a joint public meeting to
solicit public testimony concerning the development of a
zoning proposal for an area north of Lolo, Montana.
Public testimony at this meeting indicated that support
existed for the development of a zoning proposal.
Following the joint public meeting, Commissioners
directed their staff to work with residents and
landowners to create a proposal to replace the North
Lolo Interim Zoning Plan. Three draft alternative plans
were presented at public meetings on January 30,
February 3, and February 9, 2010. Based on comments
received on the alternative plans and additional staff
review, Commissioners issued the Planning Board
Public Hearing Draft on February 25, 2010, for public
comment.
[*P8] The proposed North Lolo Rural Special Zoning

District consisted of 422 acres of land north of Lolo and
west of U.S. Highway 93. Agricultural and forest land
comprised 223 acres in the district. Prior to 2008, this
area had been unzoned. On May 30, 2008,
Commissioners enacted interim zoning to address
public health and safety issues associated with a gravel
mining and asphalt production operation proposed by
Liberty Cove, Inc., who is one of the parties referred to
as Landowners in the instant case. We previously
upheld these interim zoning regulations as lawful in
Liberty Cove, Inc. v. Missoula County, 2009 MT 377,
1
353 Mont. 286, 220 P.3d 617. Commissioners
extended the one-year interim zoning in 2009, but the
interim zoning was set to expire on May 30, 2010. The
proposed North Lolo Special Zoning District would have
replaced the interim zoning and continued to prohibit
sand and gravel mining and concrete and asphalt
operations within the district.
[*P9] [**360] Legal notice concerning the North Lolo
Growth Policy Amendment and North Lolo Rural Special

1

Liberty Cove challenged the interim zoning on three grounds:
(1) Whether the District Court erred in concluding there was an
emergency to justify interim zoning; (2) Whether the District
Court erred in concluding that Missoula County gave proper
notice before adopting interim zoning; and (3) Whether the
District Court erred in concluding that the interim zoning
adopted by Missoula County did not constitute illegal reverse
spot zoning. We affirmed the District Court on all three issues
and upheld the interim zoning.

Zoning District was published on multiple occasions in
Missoula newspapers, posted in five locations, mailed to
property owners in and near the proposed district, and
emailed to interested members of the public in the Lolo
area. The Missoula Consolidated Planning Board held
public hearings on March 16 and 23, 2010, and
recommended approval of the proposed zoning
amendment
and
special
zoning
district
to
Commissioners on a 5 to 1 vote.
[*P10] On April 7, 2010, Commissioners held a public
hearing and passed "A Resolution of Intention to Adopt
Amendments to the 2002 Lolo Regional Plan as an
Amendment to the Missoula County Growth Policy 2005
Update."
Commissioners
published
notice
in
accordance with § 76-2-205(5), MCA, on April 15, 2010.
The publication included notice that the written protest
period provided for in § 76-2-205(6), MCA, would expire
in 30 days. Section 76-2-205(6), MCA, is a protest
provision that allows landowners to prevent the board of
county commissioners from adopting a zoning resolution
when protests are received from one of the following
two groups: (1) 40 percent of the real property owners
within the district; or (2) real property owners
representing 50 percent of property taxed for agricultural
purposes or as forest land in the district. When a
successful protest is received, it prevents the board of
county commissioners from proposing any further
zoning resolutions with respect to the subject property
for one year. Section 76-2-205(6), MCA.
2

On April 20, 2010, five landowners who
together owned more than 50 percent of the agricultural
and forest land within the district filed a written protest.
All parties agree that these landowners owned the
requisite acreage to effectively block the zoning
proposal pursuant to § 76-2-205(6), MCA.
[*P11] [***92]

[*P12] On May 14, 2010, Williams filed a complaint in
District Court against Commissioners. Williams
requested that the District Court declare that the protest
provision of § 76-2-205(6), MCA, was unconstitutional
because it violated equal protection, due process, and
voting rights. Williams also asked for a temporary
restraining order and preliminary and permanent
injunctions preventing Commissioners from taking any
action pursuant to the allegedly [**361] unconstitutional
protest provision.
[*P13]

On May 20, 2010, Commissioners filed an

2

Four of these five landowners are the Appellants in this case,
designated "Landowners."
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answer. Commissioners agreed with Williams that § 762-205(6), MCA, was unconstitutional for the reasons set
forth by Williams. However, Commissioners admitted
that they would apply the protest provision to prevent
adoption of the zoning regulations absent an order from
the District Court directing otherwise.

constitutionality of § 76-2-205(6), MCA, [**362] on the
grounds that it represented an unconstitutional
delegation of legislative power. In response to Williams'
and Commissioners' motions for summary judgment,
Landowners maintained that the protest provision was
constitutional.

[*P14] Without objection from Commissioners, the
District Court issued an order for a preliminary injunction
on May 21, 2010. The order enjoined Commissioners
from taking any actions based on § 76-2-205(6), MCA,
but permitted Commissioners to proceed in accordance
with the remaining provisions of § 76-2-205, MCA. On
May 26, 2010, Commissioners adopted the North Lolo
Rural Special Zoning District.

[*P18] On February 2, 2011, Williams filed a motion for
leave to amend his complaint to add the claim that § 762-205(6), MCA, constituted an unconstitutional
delegation of legislative power. Williams alleged that this
claim was merely a new theory of recovery that arose
from the same set of facts contained in the original
complaint. The District Court granted Williams' motion to
amend his complaint on April 18, 2011.

Landowners filed an unopposed motion to
intervene on May 24, 2010. The District Court granted
Landowners' motion to intervene on May 28, 2010.
Next, Landowners filed a M. R. Civ. P. 12(b)(7) motion
to dismiss on June 3, 2010, arguing that Williams failed
to join all of the proper parties pursuant to M. R. Civ. P.
19, which governs joinder of required parties, and
Montana's Uniform Declaratory Judgments Act (UDJA),
§ 27-8-301, MCA, which requires inclusion of all parties
who have an interest which would be affected by the
declaration.

[*P19] On April 5, 2012, the District Court issued its
order addressing all of the outstanding [***93] and fully

[*P15]

[*P16] On July 14, 2010, Williams filed a motion for
summary judgment. Williams' motion for summary
judgment sought a declaration from the District Court
that the protest provision of § 76-2-205(6), MCA, was an
unconstitutional violation of equal protection and voting
rights. Williams requested permanent injunctive relief to
prevent Commissioners from enforcing the protest
provision. Commissioners agreed that § 76-2-205(6),
MCA, was unconstitutional and they supported issuance
of a permanent injunction. On September 21, 2010,
Commissioners filed a separate motion for summary
judgment, challenging the constitutionality § 76-2205(6), MCA, as an unconstitutional delegation of
legislative power.
[*P17] On July 23, 2010, Landowners filed a motion to

stay summary judgment proceedings pending the
District Court's disposition of their motion to dismiss.
Landowners filed an application to quash, vacate and
dissolve the preliminary injunction on August 30, 2010.
On October 15, 2010, Landowners filed a motion to
quash Commissioners' motion for summary judgment,
arguing that Commissioners' motion addressed matters
outside the pleadings, and that Commissioners and
Williams
lacked
standing
to
challenge
the

briefed motions. The District Court denied Landowners'
M. R. Civ. P. 12(b)(7) motion to dismiss, denied
Landowners' application to quash, vacate and dissolve
the preliminary injunction, and denied Landowners'
motion to quash Commissioners' motion for summary
judgment. The District Court granted Williams' and
Commissioners' motions for summary judgment and
§
76-2-205(6),
MCA,
was
concluded
that
unconstitutional on three grounds: (1) it violated the
fundamental right to vote because not all landowners
within the district were permitted to participate equally in
the zoning process; (2) it violated equal protection rights
because there was no compelling state interest in
providing some landowners with a vote against zoning
regulations while depriving other landowners of the
opportunity to vote in favor of the zoning regulations;
and (3) it constituted an unconstitutional delegation of
legislative power because it failed to provide any
standards or guidelines for the application of a protest
and failed to provide a legislative bypass to allow for
review of a protest. Furthermore, the District Court
determined that the protest provision, § 76-2-205(6),
MCA, was severable from the remainder of the statute.
[*P20] On May 4, 2012, the District Court entered a final
judgment in favor of Williams and Commissioners.
Landowners appeal.

STANDARDS OF REVIEW
[*P21] When considering a motion to dismiss based on
the assertion that an indispensible party is absent, the
court is given discretion to determine whether the action
will proceed or must be dismissed. Blaze Constr. v.
Glacier Elec. Coop., 280 Mont. 7, 10, 928 P.2d 224, 225
(1996); Mohl v. Johnson, 275 Mont. 167, 169, 911 P.2d
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217, 219 (1996). [**363] We review such discretionary
rulings for an abuse of discretion. Blaze Constr., 280
Mont. at 10, 928 P.2d at 225; Mont. Rail Link v. Byard,
260 Mont. 331, 337, 860 P.2d 121, 125 (1993).
[*P22] We review a district court's ruling on a motion for

summary judgment de novo, applying the same criteria
of M. R. Civ. P. 56 as the district court. Steichen v.
Talcott Props., LLC, 2013 MT 2, ¶ 7, 368 Mont. 169, 292
P.3d 458; Brown & Brown of MT, Inc. v. Raty, 2012 MT
264, ¶ 17, 367 Mont. 67, 289 P.3d 156. Summary
judgment "should be rendered if the pleadings, the
discovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any
material fact and that the movant is entitled to judgment
as a matter of law." M. R. Civ. P. 56(c)(3).
[*P23] This Court's review of constitutional questions is
plenary. Walters v. Flathead Concrete Prods., 2011 MT
45, ¶ 9, 359 Mont. 346, 249 P.3d 913. The
constitutionality of a statute is a question of law, and we
review a district court's legal conclusions for
correctness. Walters, ¶ 9. Legislative enactments are
presumed to be constitutional, and the party challenging
the provision bears the burden of proving beyond a
reasonable doubt that it is unconstitutional. DeVoe v.
City of Missoula, 2012 MT 72, ¶ 12, 364 Mont. 375, 274
P.3d 752; State v. Egdorf, 2003 MT 264, ¶ 12, 317
Mont. 436, 77 P.3d 517.
[*P24] The severability of an unconstitutional provision
from a statute is a matter of statutory interpretation. See
Finke v. State ex rel. McGrath, 2003 MT 48, ¶¶ 25-26,
314 Mont. 314, 65 P.3d 576. We review a district court's
interpretation of a statute for correctness. Blanton v.
Dep't of Pub. HHS, 2011 MT 110, ¶ 21, 360 Mont. 396,
255 P.3d 1229; Stevens v. Novartis Pharms. Corp.,
2010 MT 282, ¶ 24, 358 Mont. 474, 247 P.3d 244.

DISCUSSION
[*P25] Did the District Court abuse its discretion in
denying Landowners' motion to dismiss Williams'
complaint for failure to join them as necessary parties
under the Montana Uniform Declaratory Judgments
Act?
[*P26] When Williams filed his initial complaint on May
14, 2010, seeking declaratory relief pursuant to the
UDJA, he did not include Landowners as parties to the
action. Landowners claim that they were "necessary
parties" to Williams' action because their interests as
protesting property owners would be affected by the
District Court's declaration
[***94]
as to the

constitutionality
of
§
76-2-205(6),
MCA. [**364] Landowners moved to intervene on May
24, 2010, and the District Court granted Landowners'
motion on May 28, 2010. However, by the time
Landowners were allowed to intervene, the District
Court had already granted Williams' request for a
preliminary injunction.
[*P27] On June 3, 2010, Landowners filed a M. R. Civ.
P. 12(b)(7) motion to dismiss premised on Williams'
failure to join all of the proper parties. Landowners
asserted that both M. R. Civ. P. 19 and the UDJA
required that Landowners must be included as parties to
Williams' action. The District Court discussed the
application of M. R. Civ. P. 19(a)(1), and determined
that "[a]lthough Intervenors [Landowners] may have an
interest in the instant action, their interest is not one that
is within the provisions of Rule 19(a)(1)." The District
Court reasoned that Williams' action was a constitutional
challenge to the protest provision of a zoning statute
and not a property rights dispute. After concluding that it
was not mandatory under M. R. Civ. P. 19(a)(1) to join
Landowners, the District Court denied Landowners'
motion to dismiss. The District Court noted that "as
property owners with an interest in the constitutionality
of the zoning statute at issue, Intervenors [Landowners]
were properly granted leave to intervene."

While the District Court's decision on
Landowners' motion to dismiss addressed the matter in
the context of M. R. Civ. P. 19, it is completely bereft of
any analysis of necessary parties under the UDJA. On
appeal, Landowners do not challenge the District
Court's conclusions concerning M. R. Civ. P. 19.
Instead, they assert that the District Court abused its
discretion by failing to consider that Landowners were
necessary parties under the UDJA.
[*P28]

[*P29] Section 27-8-301, MCA, governs "necessary
parties" to an action brought under the UDJA and
provides as follows:

When declaratory relief is sought, all persons shall
be made parties who have or claim any interest
which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not
parties to the proceeding.

A court's decision as to whether a non-party must be
included in a matter depends on the facts and
circumstances of the particular case in question. John
Alexander Ethen Trust Agreement v. River Res.
Outfitters, LLC, 2011 MT 143, ¶ 49, 361 Mont. 57, 256
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P.3d 913.
[*P30] John Alexander Ethen Trust Agreement involved

a boundary dispute between neighboring property
owners. One of the property owners attempted to
invalidate the trial court's decision concerning the
location of the property boundary for failure to join an
indispensable [**365] party. John Alexander Ethen
Trust Agreement, ¶ 22. The property owner argued that
other neighboring landowners who owned parcels along
the same creek and whose property was divided by the
same survey were indispensible. John Alexander Ethen
Trust Agreement, ¶ 52. This Court disagreed, reasoning
that while the other neighboring landowners had an
interest in the interpretation of the surveys, they held no
legal interest in the disputed acreage at issue in the
case. John Alexander Ethen Trust Agreement, ¶ 52.
Since the only boundary in dispute in the case was
between the two parties to the action and the decision
would not determine the rights of any other neighboring
landowners, we held that the trial court did not abuse its
discretion in declining to join the neighboring
landowners. John Alexander Ethen Trust Agreement, ¶
52.
[*P31] Williams commenced the action in District Court
in direct response to Landowners' use of the protest
provision to prevent Commissioners from adopting the
proposed North Lolo Rural Special Zoning District. As
the parties who exercised their rights under the protest
provision, Landowners had a clear interest in the
outcome of the District Court's declaration concerning
the constitutionality of § 76-2-205(6), MCA. If the District
Court declared the protest provision unconstitutional,
Landowners' property would be zoned according to the
proposed North Lolo Rural Special Zoning District, and
Landowners' use of their property would be limited. On
the other hand, if the District Court declared that
the [***95] protest provision was constitutional,
Landowners' property would remain unzoned and they
would be permitted to develop their property free of
regulation. Unlike in John Alexander Ethen Trust
Agreement, Landowners' legal rights and interests as
protesting property owners were directly at issue in
Williams' lawsuit.
[*P32] The absence of Landowners from Williams'
lawsuit created additional problems likely to result in
prejudice. The Commissioners, as the defendants in
Williams' lawsuit, agreed with Williams that § 76-2205(6), MCA, was unconstitutional. The Attorney
General was given notice of the constitutional challenge
to § 76-2-205(6), MCA, but declined to defend the

3

statute.
Accordingly,
before
Landowners [**366] intervened, all of the parties before
the District Court were of the same mind that the protest
provision was unconstitutional. Allowing the lawsuit to
continue in the absence of Landowners and without the
presence any other party similarly situated would likely
have prejudiced Landowners.
[*P33] Although we agree with Landowners that they
were a necessary party under § 27-8-301, MCA, we do
not agree with Landowners that the proper remedy for
Williams' failure to name them as a party in his initial
complaint is dismissal. M. R. Civ. P. 19 is instructive in
determining the appropriate remedy when a required
party is absent. Rule 19(a)(2) states that "[i]f a person
has not been joined as required, the court must order
that the person be made a party."
[*P34] Here, the District Court granted Landowners'
motion to intervene in the early stages of the litigation.
Landowners fully participated in all substantive briefing
regarding the constitutionality of the protest provision.
Even though the District Court granted a preliminary
injunction shortly before Landowners intervened, the
preliminary injunction and the Commissioners' adoption
of the North Lolo Rural Special Zoning District were
subject to the District Court's later determination of the
constitutionality of the protest provision. Granting the
preliminary injunction was necessary to prevent the
issue of the constitutionality of § 76-2-205(6), MCA,
from becoming moot. Without the preliminary injunction,
Landowners could have built gravel pits in the interim
while the case was pending before the District Court,
thus rendering the question regarding the validity of the
protest provision moot.
[*P35] This Court's adherence to the harmless error
doctrine requires that "[a]t every stage of the
proceeding, the court must disregard all errors and
defects that do not affect any party's substantial rights."
M. R. Civ. P. 61; see e.g. Liberty Cove, ¶ 21. Under the
circumstances of this case, we find it unnecessary to
dismiss the action in its entirety because the
Landowners cannot demonstrate that their substantial
rights were harmed in any way by Williams' failure to
include them as a party in his original complaint.
Landowners' timely intervention remedied Williams'

3

Though the Attorney General declined to participate in 2010
in District Court, the Attorney General did participate by filing
an amicus curiae brief on appeal and appeared at oral
argument before this Court defending the constitutionality of §
76-2-205(6), MCA.
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error of failing to initially include them as necessary
parties under the UDJA. We therefore conclude that the
District Court did not abuse its discretion in denying
Landowners' motion to dismiss Williams' complaint.
[*P36] Did the District Court err in determining that § 762-205(6), MCA, was an unconstitutional delegation of
legislative power?

In Montana, the establishment of local
zoning districts is governed by statute. A local zoning
district can be created in two different ways: (1) by
citizen petition to the board of county commissioners
under § 76-2-101, MCA, known as "Part 1 zoning," or
(2) directly by the board of county commissioners under
§ 76-2-201, MCA, referred to as "Part 2 zoning." See
Helena Sand & Gravel, Inc. v. Lewis & Clark County
Planning & Zoning Comm'n, 2012 MT 272, ¶ 6, 367
Mont. 130, 290 P.3d 691. This case involves Part 2
zoning pursuant to § 76-2-201, MCA.
[*P37] [**367]

[*P38] Section 76-2-201, MCA, provides that a board of

county commissioners may adopt zoning regulations
"[f]or the purpose of promoting the public health, safety,
morals, and [***96] general welfare." The board of
county commissioners is authorized by § 76-2-202,
MCA, to "regulate the erection, construction,
reconstruction, alteration, repair, location, or use of
buildings or structures or the use of land" in zoning
districts. In adopting zoning regulations, the board must
consider reasonable provision of adequate light and air,
effects of motorized and non-motorized transportation
systems, compatible urban growth in the vicinity of cities
and towns, the character of the district and its peculiar
suitability for particular uses, conserving the value of
buildings, and encouraging the most appropriate use of
land. Section 76-2-203(2), MCA. Zoning regulations
must be made in accordance with relevant growth
policies and must, as nearly as possible, be compatible
with the zoning ordinances of nearby municipalities.
Section 76-2-203, MCA. The county and city-county
planning boards serve an advisory role to the board of
commissioners by recommending boundaries and
appropriate regulations for the zoning district. Section
76-2-204, MCA.
[*P39]
The procedure for establishing district
boundaries and adopting or revising zoning regulations,
which includes notice and public hearing requirements,
is set forth in § 76-2-205, MCA. Section 76-2-205(6),
MCA, contains a protest provision that provides two
ways for real property owners within the proposed
zoning district to prevent the board of county
commissioners from adopting zoning regulations. The

protest provision reads as follows:
Within 30 days after the expiration of the protest
period, the board of county commissioners may in
its discretion adopt the resolution creating the
zoning district or establishing the zoning regulations
for the district. However, if 40% of the real property
owners within the district whose names appear on
the last-completed [**368] assessment roll or if real
property owners representing 50% of the titled
property ownership whose property is taxed for
agricultural purposes under 15-7-202 or whose
property is taxed as forest land under Title 15,
chapter 44, part 1, have protested the
establishment of the district or adoption of the
regulations, the board of county commissioners
may not adopt the resolution and a further zoning
resolution may not be proposed for the district for a
period of 1 year.

Section 76-2-205(6), MCA. At issue in this case is the
constitutionality of the provision allowing agricultural and
forest landowners representing 50 percent of the titled
agricultural or forest land within the district to block a
board of county commissioners from adopting a zoning
resolution and prevent another from being proposed for
one year.
[*P40] Section 76-2-205, MCA, was originally adopted
in 1963. At that time, the statute contained the language
that allowed 40 percent of property owners in a district
to protest the establishment of a zoning district or
imposition of zoning regulations and effectively prevent
the board of county commissioners from taking any
action. However, the original version of the statute did
not contain the protest provision concerning agricultural
and forest land property owners. In 1995, the
Legislature debated and ultimately adopted the protest
provision at issue in this case. Based on the legislative
history, Landowners note that the protest provision was
enacted to give large agricultural and forest land
property owners more power in the zoning process, and
the ability to protect their property interests from
unwanted regulation by residential property owners who
often greatly outnumber agricultural and forest land
property owners in a district.
[*P41] Courts have long recognized zoning as a valid
form of regulation to promote public health, safety, and
welfare. In Freeman v. Board of Adjustment, 97 Mont.
342, 351, 34 P.2d 534, 536 (1934), this Court noted that
when zoning ordinances were first enacted, they were
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often challenged as unconstitutionally depriving property
owners of liberty and property without due process of
law, or attacked as a violation of equal protection rights.
Back in 1934, the Court recognized that the "modern
trend" nationwide was to uphold the validity of such
ordinances and the statutes that authorize them.
Freeman, 97 Mont. at 351, 34 P.2d at 537. The Court
went on to explain that zoning statutes and ordinances
are "generally sustained upon the theory that they
constitute a valid exercise of [***97] the police power;
that is to say, they [**369] have a substantial bearing
upon the public health, safety, morals and general
welfare of a community." Freeman, 97 Mont. at 352, 34
P.2d at 537 (citing Euclid v. Ambler Realty Co., 272 U.S.
365, 47 S. Ct. 114, 71 L. Ed. 303, 4 Ohio Law Abs. 816
(1926)).
[*P42] One important way that zoning promotes public

health, safety, and the general welfare of a community
is by separating incompatible land uses, such as
industrial and residential. See Euclid, 272 U.S. at 394,
47 S. Ct. at 120. In Montana, gravel and sand mining
operations present a common example of this conflict
between contrary land uses. The State does not require
permitting for certain categories of gravel pits, so
counties must rely on zoning to protect residential areas
from the industrial impacts often associated with gravel
and sand mining operations. See § 82-4-431, MCA
(providing limited exemptions from state permitting
requirements for mining, processing and reclamation);
see also § 76-2-209, MCA (authorizing reasonable
conditions or prohibitions against sand and gravel
mining operations in areas zoned as residential, and
reasonable conditions on operations in areas not zoned
residential). This Court has decided numerous zoning
cases in recent years concerning gravel and sand
mining operations. See e.g. Helena Sand & Gravel;
Gateway Opencut Mining Action Group v. Bd. of County
Comm'rs, 2011 MT 198, 361 Mont. 398, 260 P.3d 133;
Liberty Cove; Beasley v. Flathead County Bd. of
Adjustments; 2009 MT 120, 350 Mont. 171, 205 P.3d
812; Flathead Citizens for Quality Growth, Inc. v.
Flathead County Bd. of Adjustment, 2008 MT 1, 341
Mont. 1, 175 P.3d 282; Merlin Myers Revocable Trust v.
Yellowstone County, 2002 MT 201, 311 Mont. 194, 53
P.3d 1268.
[*P43] The instant case is not the first time that the
constitutionality of § 76-2-205(6), MCA, has been
questioned before this Court. In Gateway Opencut
Mining Action Group, an advocacy group challenged the
protest provision as an unconstitutional delegation of
legislative authority to private parties. However, this

Court did not reach the merits of the constitutional
challenge. We determined that the proposed zoning
regulations failed because the board of county
commissioners did not act within the statutorilyprescribed deadlines. Gateway Opencut Mining Action
Group, ¶ 24. Therefore, we held that the constitutional
question presented to the Court was moot. Gateway
Opencut Mining Action Group, ¶ 25.
[*P44] In Bacus v. Lake County, 138 Mont. 69, 354
P.2d 1056 (1960), this Court set forth the standard for a
delegation of legislative power as [**370] follows:

The law-making power may not be granted to an
administrative body to be exercised under the guise
of administrative discretion. Accordingly, in
delegating powers to an administrative body with
respect to the administration of statutes, the
legislature must ordinarily prescribe a policy,
standard, or rule for their guidance and must not
vest them with an arbitrary and uncontrolled
discretion with regard thereto, and a statute or
ordinance which is deficient in this respect is
invalid.

Bacus, 138 Mont. at 78, 354 P.2d at 1061 (quoting 73
C.J.S. Public Administrative Bodies & Procedure § 29).
[*P45] In the context of zoning, this Court has
previously held that a lawful delegation of legislative
authority "must contain standards or guidelines" to
inform the propriety of the exercise of that power.
Shannon v. City of Forsyth, 205 Mont. 111, 114, 666
P.2d 750, 752 (1983). When no standards or guidelines
are present, the exercise of the delegated power may
result in "arbitrary and capricious" actions, "dependent
wholly on the will and whim" of others. Shannon, 205
Mont. at 115, 666 P.2d at 752. The existence of an
appellate body with the power to consider exceptional
cases is essential to the proper exercise of police
power. Shannon, 205 Mont. at 115, 666 P.2d at 752.
Unlawful delegations of legislative authority run afoul of
the due process guarantees of the Fourteenth
Amendment to the United States Constitution and
Article II, Section 17 of the Montana Constitution.
Shannon, 205 Mont. at 114, 666 P.2d at 752.
[*P46] In Shannon, mobile home owners filed a petition
with the City of Forsyth seeking a waiver to locate a
mobile home in a zoning district which prohibits mobile
homes. [***98] Shannon, 205 Mont. at 112, 666 P.2d at
751. The local ordinance required a successful petition
for a variance to include the signatures of at least 80
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percent of the landowners residing within 300 feet of the
proposed location of the mobile home and also required
the signatures of all adjoining landowners. Shannon,
205 Mont. at 112, 666 P.2d at 751. We held that the
ordinance was unconstitutional as an unlawful
delegation of legislative authority and police power.
Shannon, 205 Mont. at 115, 666 P.2d at 753. We
reasoned that the ordinance provided no standard
whatsoever by which to judge the neighbors' consents.
Shannon, 205 Mont. at 115, 666 P.2d at 752. We
determined that the ordinance was arbitrary and
capricious because the negative vote by a single
adjoining landowner could defeat the petition. Shannon,
205 Mont. at 115, 666 P.2d at 752. [**371] Additionally,
we concluded that the ordinance represented an
unwarranted application of police power because the
City Council had no power to determine whether a
variance should be granted unless a petition was
submitted containing all of the required signatures.
Shannon, 205 Mont. at 115, 666 P.2d at 752-53.
This Court has struck down several other
statutes and ordinances outside the context of zoning as
unconstitutional delegations of legislative authority. See
e.g. In the Petition to Transfer Territory, 2000 MT 342,
303 Mont. 204, 15 P.3d 447 (holding that a statute
giving a superintendent the authority to grant or deny
petitions to transfer territory among school districts was
an unconstitutional delegation of legislative power
because the superintendent's broad discretion was
"unchecked by any standard, policy, or rule of
decision"); Ingraham v. Champion Int'l, 243 Mont. 42,
793 P.2d 769 (1990) (deeming a workers' compensation
statute an unconstitutional delegation of legislative
power because it granted the insurer "absolute
discretion" as to what terms, under what circumstances,
and in what amounts a lump-sum conversion payment
could occur); In the Matter of Savings & Loan Activities,
182 Mont. 361, 597 P.2d 84 (1979) (declaring a statute
granting the Department of Business Regulation the
power to approve or disapprove applications for the
merger of savings and loan associations was an
unconstitutional delegation of legislative power because
it lacked guidelines or substantive criteria); Douglas v.
Judge, 174 Mont. 32, 568 P.2d 530 (1977) (holding
unconstitutional a statute authorizing the Department of
Natural Resources and Conservation to make loans to
farmers and ranchers who proposed "worthwhile"
renewable resource development projects because the
statute lacked adequate parameters).
[*P47]

[*P48] The U.S. Supreme Court has similarly struck
down laws as unconstitutional delegations of legislative

power when the law "creates no standard by which the
power thus given is to be exercised." Eubank v.
Richmond, 226 U.S. 137, 143-44, 33 S. Ct. 76, 77, 57 L.
Ed. 156 (1912). In Eubank, a property owner challenged
a city ordinance that required municipal authorities to
establish building setback lines when such action was
requested by two-thirds of the property owners on a
street. Eubank, 226 U.S. at 141, 33 S. Ct. at 76. The
Court determined that the ordinance, by "conferring the
power on some property holders to virtually control and
dispose of the property rights of others," unlawfully
empowered "[o]ne set of owners [to] determine not only
the extent of use but the kind of use which another set
of owners may [**372] make of their property." Eubank,
226 U.S. at 143, 33 S. Ct. at 77. In fact, under the
ordinance, a single landowner who owned two-thirds of
a city block could assert her will against the remaining
property owners on the block solely for her own interest
or even capriciously, without any standard to guide the
exercise of her power. Eubank, 226 U.S. at 144, 33 S.
Ct. at 77. The ordinance left the Court questioning, "In
what way is the public safety, convenience or welfare
served by conferring such power?" Eubank, 226 U.S. at
143, 33 S. Ct. at 77. A similar result followed in
Washington ex rel. Seattle Title Trust Co. v. Roberge,
278 U.S. 116, 49 S. Ct. 50, 73 L. Ed. 210 (1928), in
which the Court concluded that an ordinance requiring
the consent of two thirds of neighboring property owners
to allow a facility for the elderly to expand was
unconstitutional because it conferred absolute discretion
over whether to issue a permit to property owners
without prescribing any standards or rules or providing
for review of their decision.
In reaching its decision that § 76-2205(6),
MCA, represented an unconstitutional
delegation of legislative power, the District Court relied
heavily on an analogous decision from the South
Dakota Supreme Court, Cary v. City of Rapid City, 1997
SD 18, 559 N.W.2d 891 (S.D. 1997). Cary petitioned the
city to rezone her property from a general agricultural
classification to medium density residential. Cary, 559
N.W.2d at 892. The city granted Cary's request, but
prior to the changes going into effect, certain
neighboring property owners filed a written protest to the
rezoning pursuant to a statutory protest provision. Cary,
559 N.W.2d at 892. The statute provided that if 40
percent of the property owners within and around the
district filed written protests against the proposed
zoning, it would fail. Cary, 559 N.W.2d at 893. Cary
challenged the statute as an unconstitutional delegation
of legislative power. Cary, 559 N.W.2d at 895.
[*P49] [***99]
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[*P50] Relying in part on the Montana decisions
Shannon and Freeman, the South Dakota Supreme
Court determined that the protest provision was
unconstitutional. Cary, 559 N.W.2d at 895-96. The Court
reasoned that the protest provision did not provide the
necessary guidelines or standards for a protest and as a
result, it allowed the use of a person's property "to be
held hostage by the will and whims of neighboring
landowners" without reason or justification. Cary, 559
N.W.2d at 895. As the Court observed, "[s]uch a
standardless protest statute allows for unequal
treatment under the law and is in clear contradiction of
the protections of the due process clause of the
Fourteenth Amendment." Cary, 559 N.W.2d at 895.
Moreover, the [**373] Court determined that the
absence of a legislative bypass or review provision
impermissibly allowed a potentially small number of
neighboring property owners to make the ultimate
determination of the public's best interest. Cary, 559
N.W.2d at 895-96.
[*P51] We agree with the District Court that the protest
provision in § 76-2-205(6), MCA, which allows property
owners representing 50 percent of the agricultural and
forest land in a district to block zoning proposals, is an
unconstitutional delegation of legislative power. First,
the protest provision provides no standards or
guidelines to inform the exercise of the delegated
power. Second, the protest provision contains no
legislative bypass.
[*P52] Without any standards or guidelines for the
exercise of the delegated power, the protest provision of
§ 76-2-205(6), MCA, contains the same constitutional
infirmities as discussed in Shannon, Eubank, and Cary.
The protest provision allows a minority of landowners, or
even one landowner, to strike down proposed zoning
regulations without any justification or for no reason at
all. There is no requirement that the protesting
landowners consider public health, safety, or the
general welfare of the other residents of the district
when preventing the board of county commissioners
from implementing zoning regulations. As a result,
agricultural and forest landowners can exercise their
unfettered power in a proper manner, or in an arbitrary
and capricious manner, making zoning decisions
dependent wholly on their will and whim.
[*P53] The protest provision also lacks provision for
review by a legislative body with the power to consider
exceptional cases, which was noted as essential to the
proper exercise of police power in Shannon and Cary.
Without a legislative bypass provision, a small number

of agricultural or forest landowners, or even a single
landowner, is granted absolute discretion to make the
ultimate determination concerning the public's best
interests with no opportunity for review. Not only does
the statute lack a provision allowing a legislative body to
take action notwithstanding the protest, it actually
prohibits the board of county commissioners from even
proposing an alternative zoning resolution for a period of
one year. In contrast, Montana's Municipal Zoning Act
contains an example of a proper legislative bypass.
Section 76-2-305, MCA, allows a city or town council or
legislative body of a municipality to override a citizen
protest to a zoning proposal by a two-thirds vote. When
the legislative body retains the authority to make the
final decision on a zoning [**374] proposal, courts have
often determined that the statute or ordinance falls
within constitutional bounds. See e.g. Hope [***100] v.
Gainesville, 355 So. 2d 1172 (Fla. 1977); Trumper v.
Quincy, 358 Mass. 311, 264 N.E.2d 689 (Mass. 1970).
Section 76-2-205(6), MCA, unlawfully vests this final
decision-making power in private individuals.
[*P54] Therefore, we conclude that the District Court did
not err in determining that the protest provision at issue
in this case represents an unlawful delegation of
legislative power.
[*P55] In his Dissent, Justice Rice touts the rights of the
Landowners to acquire and protect their land as reason
for upholding the protest provision. The legislative
history of § 76-2-205(6), MCA, reveals that the protest
provision was enacted to protect agricultural production
and the traditional uses of forest and agricultural land. In
fact, as Justice Rice acknowledges, the Legislature
enacted another statute the same year that the protest
provision was adopted, expressly declaring the
Legislature's intent to protect agricultural property from
governmental zoning:

76-2-901.
Agricultural
activities—legislative
finding and purpose. (1) The legislature finds that
agricultural lands and the ability and right of farmers
and ranchers to produce a safe, abundant, and
secure food and fiber supply have been the basis of
economic growth and development of all sectors of
Montana's economy. In order to sustain Montana's
valuable farm economy and land bases associated
with it, farmers and ranchers must be encouraged
and have the right to stay in farming.
(2) It is therefore the intent of the legislature to
protect agricultural activities from governmental
zoning and nuisance ordinances.
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The goals of the Legislature are surely salutary. It bears
noting, however, that Landowners were not utilizing the
protest provision to preserve their ability to "produce a
safe, abundant, and secure food and fiber supply" or
protect their "right to stay in farming." Rather,
Landowners wielded the power of the protest provision
to block regulations that would limit their ability to
transform their agricultural and forest land into a large
industrial gravel pit. Thus, Justice Rice's invocation of
"safeguards for agricultural property" as a basis for
upholding the protest provision rings somewhat hollow.
[*P56] While Justice Rice expresses concern for the
property rights of Landowners, his Dissent utterly
ignores the property rights of the remaining property
owners
in
the
zoning
district.
These
neighboring [**375] property owners also have a
constitutional right to possess their property and protect
it from harm. When zoning regulations are designed to
"have a real and substantial bearing upon the public
health, safety, morals and general welfare of a
community," such regulations do not unduly interfere
with the fundamental nature of private property
ownership and can in fact bolster the use, enjoyment,
and value of property. Freeman, 97 Mont. at 355, 34
P.2d at 538.
[*P57] Justice Rice attempts to distinguish the instant
case by arguing that "Landowners held only the ability to
protect and prevent their own land from being zoned,
not to approve or impose conditions on their neighbors'
property." Dissent, ¶ 78. We disagree with this
characterization of the protest provision. The protest
power of § 76-2-205(6), MCA, granted Landowners the
ability to prevent any zoning regulations from being
adopted for the entire North Lolo Rural Special Zoning
District, regardless of how or whether the proposed
regulations might affect their own land. The protest
provision did not merely give Landowners the ability to
gain a variance for their own property; it allowed them to
block an entire zoning plan from being implemented.
Moreover, Landowners could presumably invoke the
protest provision year after year so as to indefinitely
block zoning. Contrary to the assumption implicit in ¶ 79
of Justice Rice's Dissent, nothing in the protest provision
prevents Landowners from engaging in successive
protests whenever the board might again attempt to
establish zoning regulations.
[*P58] We now turn to Justice McKinnon's Dissent.
Contrary to the plain language of the statute, Justice

McKinnon argues that § 76-2-205(6), MCA, functions as
a "condition precedent to zoning." This is simply not the
case. This Court has previously defined a condition
precedent as "one which is to be performed before
some right or obligation [***101] dependent thereon
accrues." Holter Lakeshores Homeowners Ass'n v.
Thurston, 2009 MT 146, ¶ 22, 350 Mont. 362, 207 P.3d
334. Section 76-2-205, MCA, contains no provision
allowing, let alone requiring, property owners to vote to
approve zoning regulations before a board of county
commissioners may act. This mischaracterization of the
nature of the protest provision derails much of the
analysis that follows in Justice McKinnon's Dissent.
[*P59] Contrary to the impression left by the Dissents,
the sky is not falling. We have concluded that the statute
as written unlawfully vests private individuals with
legislative power. It bears repeating that appropriate
legislative bypass language has been employed over
the [**376] last century around the country to alleviate
similar concerns. The Montana Legislature is certainly
free to consider whether and how to reenact the protest
provision so that it will pass constitutional muster.
[*P60] For these reasons, we respectfully reject the

arguments presented by the Dissents.
[*P61] Did the District Court err in determining that § 762-205(6), MCA, was an unconstitutional violation of the
right to equal protection and the right to suffrage?
[*P62] Based on our resolution of Issue 2 and our

determination that the protest provision in question
constitutes an unconstitutional delegation of legislative
power, we decline to address Landowners' equal
protection and right to suffrage constitutional
challenges.
[*P63] Did the District Court err when it ruled that § 762-205(6), MCA, was severable from the remainder of
the statute?
[*P64] We must now consider whether the protest
provision of § 76-2-205(6), MCA, is severable from the
remainder of the statute. This Court attempts to
construe statutes in a manner that avoids
unconstitutional interpretation whenever possible. State
v. Samples, 2008 MT 416, ¶ 14, 347 Mont. 292, 198
P.3d 803; City of Great Falls v. Morris, 2006 MT 93, ¶
19, 332 Mont. 85, 134 P.3d 692. If a law contains both
constitutional and unconstitutional provisions, we
examine the legislation to determine if there is a
severability clause. Finke, ¶ 25; Sheehy v. Public
Employees Retirement Div., 262 Mont. 129, 141, 864
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P.2d 762, 770 (1993). The inclusion of a severability
clause in a statute is an indication that the drafters
desired a policy of judicial severability to apply to the
enactment. Finke, ¶ 26; Sheehy, 262 Mont. at 141, 864
P.2d at 770. In the absence of a severability clause, this
Court "must determine whether the unconstitutional
provisions are necessary for the integrity of the law or
were an inducement for its enactment." Finke, ¶ 25;
Sheehy, 262 Mont. at 141, 864 P.2d at 770. When
unconstitutional provisions are severed, the remainder
of the statute must be complete in itself and capable of
being executed in accordance with the apparent
legislative intent. Finke, ¶ 26; Sheehy, 262 Mont. at 141,
864 P.2d at 770. Though "the presumption is against the
mutilation of a statute," Sheehy, 262 Mont. at 142, 864
P.2d at 770, if removing the offending provisions will not
frustrate the purpose or disrupt the integrity of the law,
we will strike only those provisions of the statute that are
unconstitutional. Mont. Auto Ass'n v. Greely, 193 Mont.
378, 399, 632 P.2d 300, 311 (1981).
The District Court began its analysis by
determining that § 76-2-205(6), MCA, [**377] does not
contain a severability clause. Next, the District Court
reviewed the legislative history of § 76-2-205, MCA, and
noted that there was very little discussion in 1963 when
the statute was first enacted concerning the 40 percent
protest provision. Since the protest provision for 50
percent of agricultural and forest landowners was not
added until 1995, the District Court concluded that this
protest provision was neither necessary for the integrity
of the law nor did it induce the statute's enactment. The
District Court determined that the protest provision
contained in § 76-2-205(6), MCA, was severable from
the statute.
[*P65]

[*P66] Landowners argue that if the protest provision is

found to be unconstitutional, this Court must strike down
§ 76-2-205, MCA, in its entirety. Landowners argue that
the statute contained a severability clause until 1995,
and the subsequent removal of the severability clause
should be viewed as evidence [***102] that the
Legislature did not intend for the statute to be severable.
[*P67] Our review of the history of § 76-2-205, MCA,

demonstrates that when the statute was enacted in
1963, it did in fact contain a severability clause. 1963
Mont. Laws 782, ch. 246, § 11. The severability clause
read as follows:
The provisions of this act shall be severable and, if
any of its sections, provisions, exceptions, clauses
or parts be held unconstitutional or void, the

remainder of this act shall continue in full force and
effect.

1963 Mont. Laws 782, ch. 246, § 11. In 1971, the
Legislature amended the statute to clarify its language.
1971 Mont. Laws 1176, ch. 273, § 19. The 1971
amendments did not substantively alter § 76-2-205,
MCA. The Legislature once again expressed its intent
that the statute be severable by including the following
severability clause:
It is the intent of the legislative assembly that if a
part of this act is invalid, all valid parts that are
severable from the invalid part remain in effect. If
part of this act is invalid in one or more of its
applications, the part remains in effect in all valid
applications that are severable from the invalid
applications.

1971 Mont. Laws 1176, ch. 273, § 21.
[*P68] According to the Montana Bill Drafting Manual
published by the Montana Legislative Services Division,
severability clauses are not codified but are published in
the annotations. In 1977, the statute at issue was
identified as § 16-4705, R.C.M., and was located in Title
16: Counties, Chapter 47: Zoning Districts. At the end of
this chapter, the [**378] code contained an annotation
noting the severability clause. However, in 1978, the
code was renumbered and reorganized. The statute at
issue was renumbered as § 76-2-205, MCA, and moved
to Title 76: Land Resources and Use, Chapter 2:
Planning and Zoning, Part 2: County Zoning. The
annotation noting the existence of a severability clause
was removed from the code, but the legislative history
does not demonstrate that the Legislature took any
specific action to remove the severability clause.
Severability was not mentioned in later revisions of the
statute in 1995 and 2009. The current version of § 76-2205, MCA, does not include an annotation noting the
existence of a severability clause.

Even given the checkered background and
unclear history of § 76-2-205, MCA, several facts are
apparent. First, when the Legislature enacted the
statute in 1963, it expressly included a severability
clause. The original version of the statute contained the
protest provision allowing 40 percent of property owners
within the district to block a zoning proposal, but it did
not include the protest provision concerning agricultural
and forest landowners. The protest provision applicable
to agricultural and forest landowners was not enacted
[*P69]

ATTACHMENT
Page 11 2f
of 19

Williams v. Bd. of County Comm'rs
until 32 years after the original statute was approved.
Since the statute existed for 32 years without the protest
provision at issue in this case, we reject Landowners'
argument that the protest provision was necessary for
the integrity of the law or served as an inducement for
its enactment. Furthermore, the Legislature never took
any action at any point in the statute's history that
expressly demonstrated its intent to remove the
severability clause.

Dissent

[*P70] When the protest provision is severed from the
statute, the remaining provisions are complete and
capable of fulfilling the legislative intent underlying the
statute. The stated purpose of county zoning is to
promote "the public health, safety, morals, and general
welfare." See § 76-2-201, MCA. In the absence of the
protest provision, the purposes of the statute can still be
achieved. The process set forth in § 76-2-205, MCA,
adequately protects the rights of property owners within
the district by requiring notice of any proposed changes
and by allowing public comment and participation.
Under these circumstances, the District Court correctly
determined that the protest provision at issue is
severable from § 76-2-205, MCA.

[*P73] The Court holds that the protest provision in §
76-2-205(6), MCA, is an unconstitutional delegation of
legislative power that violates due process guarantees
in Article II, Section 17 of the Montana Constitution and
the Fourteenth Amendment of the United States
Constitution. Opinion, ¶ 51. However, the purported due
process violation—that the protest provision confers "the
power on some property holders to virtually control and
dispose of the property of others," Opinion, ¶ 48 (citing
Eubank)—did not occur here. Indeed, the Court has
gotten it exactly backwards. Landowners are not
disposing the property of others, but are protecting their
own property from disposition. By the Court's striking of
the right to protest zoning restrictions upon their land, it
is the Landowners who have been denied due process
and their constitutional property rights.

CONCLUSION
[*P71] For the foregoing reasons, we affirm the District
Court's grant of [**379] summary judgment to Williams
and Commissioners. We hold that the protest provision
in § 76-2-205(6), MCA, is an unconstitutional
delegation [***103] of legislative power. Accordingly, we
strike the protest provision that allows agricultural and
forest property owners representing 50 percent of such
land within a district to block the board of county
commissioners from adopting a zoning proposal and
prohibiting the board from proposing further zoning
regulations for one year. Since the protest provision
utilized by Landowners was unconstitutional and
thereby ineffective, we uphold the Commissioners'
adoption of the North Lolo Rural Special Zoning District.

/s/ PATRICIA COTTER
We Concur:
/s/ MIKE McGRATH
/s/ MICHAEL E WHEAT
/s/ BETH BAKER
/s/ BRIAN MORRIS
Dissent by: Jim Rice; Laurie McKinnon

Justice Jim Rice, dissenting.
[*P72] In its analysis, I believe the Court misses the big
picture: the Landowners have a constitutional right to
property and to protect their property rights from
infringement; Missoula County has no constitutional
right to zone.

[*P74] Landowners enjoy the inalienable right of lawfully
"acquiring, possessing and protecting property." Mont.
Const. art. II, § 3; see also e.g. Roberge, 278 U.S. at
121, 49 S. Ct. at 52 (a landowner's right "to devote its
land to any legitimate use is properly within the
protection of the Constitution."). As mentioned above,
there is no constitutionally-based right to zone, and we
have recognized the principle that "zoning laws and
ordinances are in derogation of the common law right to
free use of private property . . ." Whistler v. Burlington N.
R.R., 228 Mont. 150, 155, 741 P.2d 422, 425 (1987)
(citations omitted). In 1995, the [**380] Montana
Legislature provided additional safeguards for
agricultural property from governmental zoning and
nuisance ordinances, see § 76-2-901, MCA, which
included the protest provision challenged here.
[*P75] A delegation of legislative power must confer
upon a designated group or agency the ability to create
or enact a law. The Court quotes the standard provided
in Bacus for delegation of legislative powers, Opinion, ¶
44, but overlooks the point that, for delegation to occur,
an agency or group must be given "law-making power"
to enact, make, or create a law. Bacus, 138 Mont at 7879, 354 P.2d at 1061. This point was discussed in
Eubank, where two-thirds of the neighbors petitioned
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the local government to institute a setback restriction
that affected the landowner's use of his property.
Eubank, 226 U.S. at 141, 33 S. Ct. at 76. It was in this
context of law-making power that the Supreme Court
held, as rephrased by the Court, that "'conferring the
power on some property holders to virtually control and
dispose of the property rights of others' unlawfully
empowered '[o]ne set of owners [to] determine not only
the extent of use but the kind of use which another set
of owners may make of their property,'" and struck down
the ordinance as unconstitutional. Opinion, ¶ 48 (quoting
Eubank, 226 U.S. at 143, 33 S. Ct. at 77). The Court
has here misapplied the holding in Eubank by twisting it
to support the opposite conclusion.
[*P76] This is further illustrated by the U.S. Supreme
Court's subsequent explanation. Three years after
Eubank, the Supreme Court considered whether a
Chicago ordinance was an unconstitutional delegation
of legislative power in Thomas Cusack Co. v. City of
Chicago, 242 U.S. 526, 37 S. Ct. 190, 61 L. Ed. 472
(1917). The Chicago ordinance required consent from a
majority of residential property owners on the affected
city block before a person or company could
construct [***104] a billboard on the city block. Thomas
Cusack Co., 242 U.S. at 527-28, 37 S. Ct. at 190. The
Supreme Court held that this landowner check on the
city's zoning power was not an unconstitutional
delegation of legislative power, and compared Chicago's
ordinance to the ordinance at issue in Eubank:

The [ordinance in Eubank] permits two-thirds of the
lot owners to impose restrictions upon the other
property in the block, while the [ordinance in
Thomas Cusack Co.] permits one-half of the lot
owners to remove a restriction from the other
property owners. This is not a delegation of
legislative power, but is, as we have seen, a
familiar provision affecting the enforcement of laws
and ordinances.

[**381] Thomas Cusack Co., 242 U.S. at 531, 37 S. Ct.
at 192 (emphasis added). The constitutional ordinance
in Thomas Cusack Co. allowed a particular kind of
property owners—residential—to block or remove a
zoning restriction, Thomas Cusack Co., 242 U.S. at 531,
37 S. Ct. at 190, while the unconstitutional ordinance in
Eubank conferred power to a group of property owners
to enact new property restrictions, Eubank, 226 U.S. at
143-44, 33 S. Ct. at 77.

protection device akin to that in Thomas Cusack Co.,
because the protest provision does not confer power to
enact or create a law, as defined in Bacus. The protest
provision merely permits Landowners, who have a
constitutional right to possess and protect their own
property, to preserve the status quo by blocking
proposed zoning for one year. The fact that some may
resent the device enacted by the Legislature to protect
property rights does not render it unconstitutional.
[*P78] The Court fails to recognize that Landowners
held only the ability to protect and prevent their own
land from being zoned, not to approve or impose
conditions on their neighbors' property. The Court
correctly presents the applicable principles articulated in
Shannon and Cary, but does so in errant
oversimplification. In Shannon and Cary, the
neighboring landowners were granted the ability to
prevent the plaintiff from taking a proposed action on the
plaintiffs' own property. Shannon, 205 Mont. at 112, 666
P.2d at 751 (plaintiff landowners sought a variance to
place a mobile home on their own land, which neighbors
would not approve); Cary, 559 N.W.2d at 892 (plaintiff
landowner sought to rezone her land from agricultural to
medium density residential, which neighbors protested).
Here, the protest power used by the Landowners to
prevent zoning of their own land in no way deprived
their neighbors from any right to use their own property.
[*P79] Finally, § 76-2-205(6), MCA, does not grant to

Landowners the power to make a final arbitration
necessary to constitute an unconstitutional delegation of
legislative power. Rather, a successful protest provides
for a one-year suspension of the implementation of new
zoning. The County may again engage in zoning after
the one year period has passed, with or without
modifications. Section 76-2-205(6), MCA. In light of a
proper understanding of the mechanism of the protest
provision and applicable federal and state precedent,
the Court's striking of § 76-2-205(6), MCA, significantly
expands the governmental power to zone and erodes
the ability of the Legislature [**382] and property
owners to protect the constitutional rights to lawfully
acquire, possess, and protect their property. Mont.
Const. art. II, § 3. Many such similar protest provisions
in Montana law will now be called into question. In the
words of the U.S. Supreme Court, the statutory protest
here is "a familiar provision affecting the enforcement of
laws and ordinances." Thomas Cusack Co., 242 U.S. at
531, 37 S. Ct. at 192.
[*P80] In response to this Dissent, the Court fails to

[*P77]

Section 76-2-205(6), MCA, is a landowner

acknowledge the clear analysis of the U.S. Supreme
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Court distinguishing the constitutionally flawed
ordinances in the cases relied upon by the Court from
the statute at issue here. The Court instead invokes the
property rights "of the remaining property owners in the
zoning district," Opinion, ¶ 56, as if this case somehow
involved a balancing of rights between property owners.
However, there is no balancing of constitutional rights
here—at least, there is not supposed to be. Under § 762-205(6), MCA, other property owners had the same
right as the [***105] Landowners to protest or not
protest the zoning proposed by the County. The
Landowners exercised their right of protest. The issue
thus raised and litigated is the right of property owners
to resist the government's restrictions on the use of their
property. The legal conflict is one, not between citizens,
but between citizens and the government. And it is a
conflict in which the citizens, under the Court's decision,
come out the big losers.
[*P81] I agree with the Court's conclusion that the
District Court erred by rejecting Landowners' claim that
they were necessary parties, but disagree that the
District Court's error was harmless. By the time the
Landowners were allowed to intervene, the District
Court had already granted the preliminary injunction and
the County Commissioners had already enacted the
North Lolo Rural Special Zoning District. The failure to
join Landowners denied them an opportunity to argue
against the preliminary injunction and in favor of the
constitutionality of the statutory protest provisions. By
the time Landowners got to make their arguments, the
zoning was enacted.
[*P82] The District Court should have known that
Landowners were both interested and necessary parties
to this action from the beginning. The complaint and the
answer agreed that Landowners had availed
themselves to the protest provision in § 76-2-205(6),
MCA, to protect their property from being zoned. By its
preliminary injunction, the District Court voided § 76-2205(6), MCA, without notice to or hearing from the
Landowners, whose efforts pursuant to the protest
provision [**383] were thereby negated. To me, such
exercise of raw judicial power is astonishing. The
District Court should have engaged in the precisely
opposite presumptions—that the statutory protest
provision was constitutional and that the constitutional
right of property reinforced the need to uphold the
statute until demonstrated beyond a reasonable doubt
that it was unconstitutional. Landowners' constitutional
right to protect their property from governmental
intrusion was thereby prejudiced. The Landowners
should have come before the District Court as

successful protestants who were entitled to rely on the
presumption of constitutionality of the protest statute.
Instead, they came before the District Court having
already lost the battle: the protest provision was struck
down, the presumption of the statute's constitutionality
was eliminated, and the zoning was already enacted.
Landowners had "a snowball's chance" before the
District Court.
[*P83] The County had no constitutional power to zone;

it had only the powers given by the Legislature. The
District Court first marginalized the Landowners
procedurally and then failed to protect their substantive
constitutional rights, granting new powers for
government to override property rights.
[*P84] I would reverse.

/s/ JIM RICE
Justice Laurie McKinnon, dissenting.
[*P85] In my opinion, the Court today fails to distinguish
between a zoning regulation and a statute that enables
zoning to take place in the first instance. The latter does
not implicate considerations of an unconstitutional
delegation of legislative authority, while the former may.
In failing to make a distinction between enabling
provisions of the zoning statute and its substantive
provisions, the Court has declared unconstitutional a
condition precedent to zoning which the Legislature, as
representatives of its citizens, determined was proper to
have. We tell the Legislature and Montana citizens
today that you must have zoning in your counties even
though 50 percent of agricultural landowners do not
want to be zoned. We tell the Legislature and Montana
citizens today that we find offensive a statute which
prioritizes land ownership, perhaps at the expense of a
large number of county residents.

The Court's decision today allows county
commissioners in rural counties to implement zoning
measures impacting farm and agricultural land based
upon a resolution of county commissioners—normally
three individuals in our rural counties. We make these
declarations in spite of the Legislature's finding
and [**384] purpose "to protect agricultural activities
from governmental zoning and nuisance ordinances," §
76-2-901(2), MCA, and the Legislature's recognition that
agricultural lands in Montana are a basis of Montana's
growth
and
development,
§
76-2-901(1),
MCA. [***106] While recognizing Montana's unique
heritage as a basis for upholding statutes in other
contexts, we strike down today one of Montana's
[*P86]
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"unique" statutes designed to protect agricultural lands
from governmental zoning. We are obliged as jurists, as
compared to legislators, to recognize these distinctions
in the law, and to not allow our preference for zoning, in
particular circumstances, to confuse our analysis.
[*P87] Landowners own the majority of the property
subject to the proposed regulations. They own
agricultural and forest land and are taxed accordingly.
One of the Landowners, Liberty Cove, wanted to build a
lake on their property and entered into a purchase
agreement with a contractor for the gravel mining
operations. On March 8, 2006, Missoula County granted
a zoning compliance permit, noting that the site location
was not zoned. County commissioners received
complaints from Lolo residents requesting the county
enact interim zoning to address environmental and
traffic concerns at the site. The Court today notes that
Landowners are attempting to "transform their
agricultural and forest land into a large industrial gravel
pit" and that Landowners were not "utilizing the protest
provision to preserve their ability to 'produce a safe,
abundant, and secure food and fiber supply' or protect
their 'right to stay in farming.'" Opinion, ¶ 55. I do not
believe it is for this Court to decide which uses of
property have merit and which do not. It seems to me
such an analysis is akin to the notion of choosing what
speech someone may or may not hear. I, for one, am
uncomfortable with the notion that my rights depend on
the value another individual gives to the particular use I
make of my property, as long as it is lawful. Landowners
pay taxes on their agricultural and farm land and their
standing under § 76-2-205(6), MCA, has not been
challenged. We ought not qualify our analysis by
questioning whether they are endeavored in "agricultural
production and the traditional uses of forest and
agricultural land." Opinion, ¶ 55.
[*P88] Zoning regulations are enacted pursuant to the

police power of the state. Euclid v. Ambler Realty Co.,
272 U.S. 365, 47 S. Ct. 114, 71 L. Ed. 303, 4 Ohio Law
Abs. 816 (1926).
The power to zone is exercised primarily by local
units of the government. However, local
governments have no inherent police powers of
their own and therefore no inherent power to
zone. [**385] Before a local government can legally
exercise the zoning power, it must receive a
delegation of that power from the sovereign entity
inherently possessing it. Most typically, that entity is
the state.

6 Patrick J. Rohan, Zoning and Land Use Controls, §
35.01 (Matthew Bender 2013). There is thus no inherent
power to zone except as has been delegated to local
government by its enabling statutes or constitution.
Transamerica Title Ins. Co. v. Tucson, 157 Ariz. 346,
757 P.2d 1055 (Ariz. 1988); Riggs v. City of Oxnard,
154 Cal. App. 3d 526, 201 Cal. Rptr 291 (1984); Nopro
Co. v. Cherry Hills Village, 180 Colo. 217, 504 P.2d 344
(Colo. 1972); Stucki v. Plavin, 291 A.2d 508 (Me. 1972);
Sun Oil Co. v. New Hope, 300 Minn. 326, 220 N.W.2d
256 (Minn. 1974); State ex rel Ellis v. Liddle, 520
S.W.2d 644 (Mo. Ct. App. 1975); Nemeroff Realty Corp.
v. Kerr, 38 A.D.2d 437, 330 N.Y.S.2d 632 (N.Y. App.
Div. 1972), aff'd 32 N.Y.2d 873, 299 N.E.2d 897, 346
N.Y.S.2d 532 (1973). The action taken by the local
government must not exceed that provided for in its
delegation and must be consistent with the enabling
legislation. Smith v. Zoning Bd. Of Appeals of
Greenwich, 227 Conn. 71, 629 A.2d 1089 (Conn. 1993);
Board of Township Trustees v. Funtime, Inc., 55 Ohio
St. 3d 106, 563 N.E.2d 717 (Ohio 1990); Riggs v. Long
Beach, 109 N.J. 601, 538 A.2d 808 (N.J. 1988);
Ramsey v. Portland, 115 Ore. App. 20, 836 P.2d 772
(Or. 1992); Jachimek v. Superior Ct., 169 Ariz. 317, 819
P.2d 487 (Ariz. 1991); Rispo Realty & Dev. Co. v.
Parma, 564 N.E.2d 425, 55 Ohio St. 3d 101 (Ohio
1990). The Supreme Court of North Carolina has aptly
described the nature of the delegation of authority to
zone:
Thus, the power to zone is the power of the State
and rests in the General Assembly originally. There,
it is subject to the limitations imposed by the
Constitution upon the legislative power forbidding
arbitrary and unduly discriminatory interference with
the rights of property owners.
[***107] A municipal corporation has no inherent
power to zone its territory and restrict to specified
purposes the use of private property in each such
zone. . . . Obviously, the General Assembly cannot
delegate to a municipal corporation more extensive
power to regulate the use of private property than
the
General
Assembly,
itself,
possesses.
Consequently, the authority of a city or town to
enact zoning ordinances is subject both to the
above mentioned limitations imposed by the
Constitution and to the limitations of the enabling
statute.

Zopfi v. Wilmington, 273 N.C. 430, 160 S.E.2d 325
(N.C. 1968) (internal citations omitted).
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[*P89] [**386] Involvement by state legislatures in landuse regulation has been growing since the 1960s.
Robert M. Anderson offers the following analysis for the
growth of state legislatures' involvement, by way of
enabling legislation, into the land-use control field:

Land-use restriction was assumed to be a problem
which could be solved more efficiently on the local
level. The rationale of this policy was articulated as
early as 1929 by Chief Judge Cardozo of the New
York Court of Appeals: "A zoning resolution in many
of its features is distinctively a city affair, a concern
of the locality, affecting, as it does, the density of
population, the growth of city life, and the course of
city values."
...
The growing state participation in land-use
regulation has been generated by a combination of
problems of a regional nature and local inability to
provide solutions. The typical fragmentation of the
zoning power, which created numerous zoning
authorities in urban areas sharing a common
regional problem, made orderly control of
development improbable. Legislative bodies,
amenable to electors from a small geographic
district, predictably enacted zoning regulations
which served the provincial interest of their district.
They disregarded the broad interests of the regional
community, making solution of area-wide problems
difficult, if not impossible. This invited state
regulation by legislators who were answerable to a
broader constituency. State legislators began to
realize that ecological problems would be solved, if
at all, only on a state wide basis. This encouraged
the adoption of measures to control land use which
threatened natural resources, including places of
natural beauty or historic interest. In addition, state
land use controls were inspired by such other
factors as land shortages, fiscal crises, urban
deterioration, and a wide variety of community ills
which seemed unlikely to be cured by purely local
regulation.

1 Robert M. Anderson, American Law of Zoning 3d, §
2.03 (1986).
[*P90] Pursuant to Montana's Constitution, county
commissioners have only that legislative authority
specifically granted by the Legislature. Mont. Const. art.
XI, § 3(1). The Legislature conditioned their grant of

legislative authority to zone by allowing 40% of real
property owners or 50% of agricultural land owners to
reject any proposed zoning. While popularly elected
county
commissioners
can
vote
for
or
against [**387] zoning proposals, they cannot enact
zoning ordinances when they have not been granted the
authority to do so. The Legislature specifically limited
the authority of county commissioners to zone by
allowing those most affected by the zoning—the
property owners—to reject any proposed zoning. The
1995 protest provision was sponsored by Rep. Trexler
who, in his opening statement on HB 358, explained the
bill was "not a zoning bill" and was not intended to
address public health, safety and welfare because
county governments already had in place mechanisms
to protect public health and safety. The purpose of the
bill was to address if "a group of people are imposing
their wishes on their neighbors, they must sit down and
talk with their neighbors to reach an agreement."
Owners of agricultural land "should be allowed to
[manage their property] and not be zoned to [prevent]
that." Senate Committee Hearing on HB 358 (March 21,
1995). Then Attorney General Joe Mazurek opined in
1996 that
[t]here is no controlling decisional law in Montana
pertaining to the questions . . . presented and the
law of other jurisdictions has limited application
given the unusual nature of the Montana
statute. [***108] Opinions of other jurisdictions are
premised on the recognition that the protest
provisions of those jurisdictions pertain to the
amendment of an existing zoning regulation. The
courts recognize that those protest provisions are a
form of protection afforded property owners in the
stability and continuity of preexisting zoning
regulations. Such reasoning is not applicable to the
Montana statute, which operates as a form of
extraordinary protection afforded property owners
to prevent the legislative body from adopting zoning
regulations in the first instance. As such, the statute
operates more like a "consent provision" than a
protest
provision.
Consistent
with
these
observations, the statute's "protest" rights
discussed within this opinion are so identified only
for purposes of consistency with the actual
language of the statute.

46 Mont. Op. Att'y 22 (July 22, 1996) (emphasis added;
footnotes omitted).
[*P91] Initially, it is significant to point out that this Court
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has previously held valid, as against an attack that the
statute was an unlawful delegation of legislative
authority, the statutory forerunner to § 76-2-205, MCA.
In City of Missoula v. Missoula County, 139 Mont. 256,
362 P.2d 539 (1961), this Court found that zoning
statutes which created a zoning commission and
enabled the county commissioners to [**388] enact
zoning ordinances validly delegated administrative
authority and provided sufficiently clear, definite and
certain standards to enable the agency to know its rights
and obligations. See Montana Wildlife Federation v.
Sager, 190 Mont 247, 258, 620 P.2d 1189, 1196 (1980).
We said in City of Missoula:
We shall not quote the entire act, but, with respect
to the procedure, the law provides definite outlines
and limitations. The zoning district may come into
being only upon petition of sixty percent of the
freeholders in the area. The adoption of the
development district must be by a majority of the
Commission, after definitely prescribed public
notice and public hearing. The resolution must refer
to maps, charts, and descriptive matters. In other
words, quite adequate procedural matters are
contained in the act itself.

City of Missoula, 139 Mont. at 260-61, 362 P.2d at 541.
Although City of Missoula did not directly address the
contention raised here, this Court recognized the validity
of the statutory provision that prevented the creation of
a zoning district until 60% of the freeholders petitioned
for its establishment. Significantly, these prior enabling
provisions, found to be valid by the Court, "denied the
power to regulate the use of land for grazing,
horticulture, agriculture, or the growing of timber." City of
Missoula, 139 Mont. at 258, 362 P.2d at 540 (emphasis
added). The Legislature's limitation of zoning authority
to a county and its zoning commission has thus been
part of our statutory scheme since 1953. Our current
zoning statute, § 76-2-205, MCA, actually provides less
protection to owners of agricultural and farm lands by
not prohibiting zoning outright of these lands, but
instead conditioning it upon there being no objection
from at least 51% of the landowners of agricultural and
farm land.
[*P92] I agree with Justice Rice in his Dissent when he

states that "the Court has gotten it exactly backwards" in
describing our analysis of cases construing protest
provisions. Dissent, ¶ 73. While it is true that the
Supreme Court in Eubank v. Richmond, 226 U.S. 137,
33 S. Ct. 76, 57 L. Ed. 156 (1912), found an

unconstitutional delegation of legislative authority to
particular landowners in determining the location of a
building line, the authority to establish the building line
was not challenged and had already been conferred.
Thus the question was not whether the City of
Richmond had authority to create the ordinance, but
rather, once conferred, whether that authority was
constitutionally exercised.
The action of the committee is determined by twothirds of the [**389] property owners. In other
words, part of the property owners fronting on the
block determine the extent of use that other owners
shall make of their lots, and against the restriction
they are impotent. This we emphasize. One set of
owners determine not only the extent of use but the
kind of use which another set of owners may make
of their [***109] property. In what way is the public
safety, convenience or welfare served by conferring
such power? The statute and ordinance, while
conferring the power on some property holders to
virtually control and dispose of the proper rights of
others, creates no standard by which the power
thus given is to be exercised; in other words, the
property holders who desire and have the authority
to establish the line may do so solely for their own
interest or even capriciously.

Eubank, 226 U.S. at 143-44, 33 S. Ct. at 77 (emphasis
added). Five years later, the Supreme Court explained,
in declaring constitutional an ordinance that required
consent by a majority of the property holders before
billboards could be erected in residential areas, that:
A sufficient distinction between the ordinance [in
Eubanks] and the one at bar is plain. The former
left the establishment of the building line untouched
until the lot owners should act and then made the
street committee the mere automatic register of that
action and gave to it the effect of law. The
ordinance in the case at bar absolutely prohibits the
erection of any billboards in the blocks designated,
but permits this prohibition to be modified with the
consent of the persons who are to be most affected
by such modification. The one ordinance permits
two-thirds of the lot owners to impose restrictions
upon the other property in the block, while the other
permits one-half of the lot owners to remove a
restriction from the other property owners. This is
not a delegation of legislative power, but is, as we
have seen, a familiar provision affecting the
enforcement of laws and ordinances.
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then it is deemed to fall within the forbidden
"delegation of legislative power."
Thomas Cusack Co., v. Chicago, 242 U.S. 526, 531, 37
S. Ct. 190, 192, 61 L. Ed. 472 (1917) (emphasis added).
See also Washington ex rel. Seattle Title Trust Co. v.
Roberge, 278 U.S. 116, 121-22, 49 S. Ct. 50, 52, 73 L.
Ed. 210 (1928), where the Court held that "[t]he right of
[a property owner] to devote [his] land to any legitimate
use is properly within the protection of the Constitution"
and thus the consent provision for issuance of a permit
to accommodate a larger home for the elderly poor was
an unconstitutional delegation of power and "repugnant
to the due process clause of the Fourteenth
Amendment."
[*P93] [**390] The Court's reliance on Cary v. City of
Rapid City, 1997 SD 18, 559 N.W.2d 891 (S.D. 1997),
and Shannon v. Forsyth, 205 Mont. 111, 666 P.2d 750
(1983), is also misplaced. In Cary, the issue was not the
authority to zone, but rather whether the authority
delegated was constitutionally exercised. Cary sought to
have her property rezoned which, following protests
from neighbors, was denied by the City. The Court
determined that the absence of a legislative bypass and
a standardless statute regarding her neighbors' protests
"allows for unequal treatment under the law." Cary, 559
N.W.2d at 895. Similarly, in Shannon, several zoning
districts had already been established. The issue was
whether there were sufficient standards imposed upon
adjoining landowners in denying a petition seeking a
waiver to locate a mobile home within a "Residential A"
zoning district. This Court determined that the consent
ordinance was unconstitutional as an unlawful
delegation of legislative authority and police power.
Shannon, 205 Mont. at 115, 666 P.2d at 753.
[*P94] Other jurisdictions have observed a distinction
between consent and protest provisions which
impermissibly delegate legislative authority and those
that condition the exercise of legislative authority on
particular conditions having been established. In O'Brien
v. St. Paul, 285 Minn. 378, 173 N.W.2d 462 (Minn.
1969), the Court determined that a provision requiring
an owner to obtain written consent of two-thirds of the
adjoining property owners prior to rezoning was valid.
Consent was determined to be not a delegation of
power, but merely a condition precedent to an exercise
of power by the city council. The Court referred to rules
enunciated from other jurisdictions and adopted the
following distinction:

If the action of the property owners has the effect of
legislation—if it creates the restriction or prohibition,

[***110] On the other hand, if the consents are
used for no greater purpose than to waive or modify
a restriction which the legislative authority itself has
lawfully created and in which creation it has made
provisions for waiver or modification, then such
consents are generally regarded as being within
constitutional limitations.

O'Brien, 173 N.W.2d at 465-66 (citing 2 Metzenbaum,
Law of Zoning, c. X-b-1, p. 1067 (2d ed.). See also 1
Yokley, Zoning Law and Practice § 7-13, p. 358 (3d
ed.). The Washington Supreme Court upheld a similar
consent statute and explained:
[**391] In this case it may readily be seen that the
council, recognizing the rights of the residents of
the city to be consulted in matters purely local,
matters affecting the comfort and even the health of
the residents, and the right to have their will
reflected in the enactments of their representatives,
provided the ordinance for the purpose of meeting
the desires of the residents in that regard. The
ordinance is prohibitive, but leaves the right to the
citizen to waive the prohibition if he chooses.
Statutes of this character are common, and while it
is generally conceded that the legislature cannot
delegate its legislative function, it is well established
that it may provide for the operation of a law which
it enacts upon the happening of some future act or
contingency. The local option laws in their various
phases are common instances. While these laws
were violently assailed, and in some instances
received judicial condemnation, they are now
almost universally sustained.

Spokane v. Camp, 50 Wash. 554, 97 P. 770, 771
(Wash. 1908) (emphasis added.). The Illinois Supreme
Court explained in 1896 that "[i]t is competent for the
legislature to pass a law, the ultimate operation of which
may, by its own terms, be made to depend upon a
contingency . . . . The legislature cannot delegate its
power to make a law; but it can make a law to delegate
a power to determine some fact or state of things upon
which the law makes, or intends to make, its own action
depend." Chicago v. Stratton, 162 Ill. 494, 44 N.E. 853,
855 (Ill. 1896). The distinction drawn was this:
In the case at bar, the ordinance provides for a
contingency, to-wit: the consent of a majority of the
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lot owners in the block, upon the happening of
which the ordinance will be inoperative in certain
localities. The operation of the ordinance is made to
depend upon the fact of the consent of a majority of
the lot owners, but the ordinance is complete in
itself as passed. What are known as local option
laws depend for their adoption or enforcement upon
the votes of some portion of the people, and yet are
not regarded as delegations of legislative power.
Delegation of power to make the law is forbidden,
as necessarily involving a discretion as to what the
law shall be; but there can be no valid objection to a
law, which confers an authority or discretion as to
its execution, to be exercised under and in
pursuance of the law itself.

Chicago, 44 N.E. at 855 (internal citations omitted).
[*P95] A careful and close reading of these cases
demonstrates that there exists a clear distinction
between
those
protest
and
consent
provisions
[**392]
that impermissibly delegate
legislative authority and those that require a condition
precedent to the exercise of legislative authority in the
first instance. In my opinion, we have failed to recognize

this distinction. I believe it is the role of the Legislature
to chart the course of this State in land development
and growth. Ultimately, it is up to the citizens to craft
their own destiny, but they must do so in the Legislature
and not the courts. If they are displeased with zoning
provisions in our statutes, then their remedy is to
petition their representatives for a change in the law.
While I would have no problem scrutinizing a statute for
an unconstitutional delegation of authority, that analysis
is not called for here. The statute merely imposes a
condition precedent to the grant of legislative authority
to the counties to zone. I believe courts "should be wary
of substituting their economic and business judgment for
that of legislative bodies, and should avoid the
temptation, however attractive, to sit as a 'superlegislature to weigh the wisdom of legislation.'" McCallin
v. Walsh, 64 A.D.2d 46, 59, 407 N.Y.S.2d 852, 859
(N.Y. App. Div. 1st Dept. 1978) (quoting DayBrite [***111] Lighting v. Missouri, 342 U.S. 421, 423,
72 S. Ct. 405, 407, 96 L. Ed. 469 (1952)).
[*P96] I respectfully dissent.

/s/

LAURIE

McKINNON

End of Document
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Opinion
[***90] [**358] Justice Patricia O. Cotter delivered the
Opinion of the Court.
[*P1] Liberty Cove, Inc., Paul and Norma Rossignol,
and Ponderosa Development, Inc. (collectively
"Landowners") utilized the protest provision of § 76-2205(6), MCA, to block the Board of County
Commissioners of Missoula County (Commissioners)
from establishing a special zoning district north of Lolo,
Montana. L. Reed Williams (Williams) challenged the
constitutionality of § 76-2-205(6), MCA, by filing a
complaint against Commissioners in Montana's Fourth
Judicial District Court, Missoula County, seeking
declaratory and injunctive relief. Landowners intervened
in the action at the District Court and now appeal from
the District Court's order denying their motion to dismiss
and granting summary judgment to Williams and
Commissioners. We affirm.

ISSUES
[*P2] We restate the four issues raised by Landowners
on appeal as follows:

For Amicus Land Use Clinic: Michelle Bryan Mudd,
Benjamin S. Sudduth (argued); University of Montana
School of Law; Missoula, Montana.

[*P3] 1. Did the District Court abuse its discretion in
denying Landowners' motion to dismiss Williams'
complaint for failure to join them as necessary parties
under the Montana Uniform Declaratory Judgments
Act?

For Amicus State of Montana: Timothy C. Fox; Montana
Attorney General; Lawrence Vandyke (argued);
Montana Solicitor General; Helena, Montana.

[*P4] [***91] 2. Did the District Court err in determining
that § 76-2-205(6), MCA, was an unconstitutional
delegation of legislative power?

Judges: PATRICIA COTTER. We Concur: MIKE
McGRATH, MICHAEL E WHEAT, BETH BAKER,
BRIAN MORRIS. Justice Jim Rice, dissenting. Justice
Patricia O. Cotter delivered the Opinion of the Court.

[*P5] 3. Did the District Court err in determining that §
76-2-205(6), MCA, was an unconstitutional violation of
the right to equal protection [**359] and the right to
suffrage?

Opinion by: Patricia O. Cotter

[*P6] 4. Did the District Court err when it ruled that §
76-2-205(6), MCA, was severable from the remainder of
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the statute?
FACTUAL AND PROCEDURAL BACKGROUND
[*P7] On September 8, 2009, Commissioners and the
Lolo Community Council held a joint public meeting to
solicit public testimony concerning the development of a
zoning proposal for an area north of Lolo, Montana.
Public testimony at this meeting indicated that support
existed for the development of a zoning proposal.
Following the joint public meeting, Commissioners
directed their staff to work with residents and
landowners to create a proposal to replace the North
Lolo Interim Zoning Plan. Three draft alternative plans
were presented at public meetings on January 30,
February 3, and February 9, 2010. Based on comments
received on the alternative plans and additional staff
review, Commissioners issued the Planning Board
Public Hearing Draft on February 25, 2010, for public
comment.
[*P8] The proposed North Lolo Rural Special Zoning

District consisted of 422 acres of land north of Lolo and
west of U.S. Highway 93. Agricultural and forest land
comprised 223 acres in the district. Prior to 2008, this
area had been unzoned. On May 30, 2008,
Commissioners enacted interim zoning to address
public health and safety issues associated with a gravel
mining and asphalt production operation proposed by
Liberty Cove, Inc., who is one of the parties referred to
as Landowners in the instant case. We previously
upheld these interim zoning regulations as lawful in
Liberty Cove, Inc. v. Missoula County, 2009 MT 377,
1
353 Mont. 286, 220 P.3d 617. Commissioners
extended the one-year interim zoning in 2009, but the
interim zoning was set to expire on May 30, 2010. The
proposed North Lolo Special Zoning District would have
replaced the interim zoning and continued to prohibit
sand and gravel mining and concrete and asphalt
operations within the district.
[*P9] [**360] Legal notice concerning the North Lolo
Growth Policy Amendment and North Lolo Rural Special

1

Liberty Cove challenged the interim zoning on three grounds:
(1) Whether the District Court erred in concluding there was an
emergency to justify interim zoning; (2) Whether the District
Court erred in concluding that Missoula County gave proper
notice before adopting interim zoning; and (3) Whether the
District Court erred in concluding that the interim zoning
adopted by Missoula County did not constitute illegal reverse
spot zoning. We affirmed the District Court on all three issues
and upheld the interim zoning.

Zoning District was published on multiple occasions in
Missoula newspapers, posted in five locations, mailed to
property owners in and near the proposed district, and
emailed to interested members of the public in the Lolo
area. The Missoula Consolidated Planning Board held
public hearings on March 16 and 23, 2010, and
recommended approval of the proposed zoning
amendment
and
special
zoning
district
to
Commissioners on a 5 to 1 vote.
[*P10] On April 7, 2010, Commissioners held a public
hearing and passed "A Resolution of Intention to Adopt
Amendments to the 2002 Lolo Regional Plan as an
Amendment to the Missoula County Growth Policy 2005
Update."
Commissioners
published
notice
in
accordance with § 76-2-205(5), MCA, on April 15, 2010.
The publication included notice that the written protest
period provided for in § 76-2-205(6), MCA, would expire
in 30 days. Section 76-2-205(6), MCA, is a protest
provision that allows landowners to prevent the board of
county commissioners from adopting a zoning resolution
when protests are received from one of the following
two groups: (1) 40 percent of the real property owners
within the district; or (2) real property owners
representing 50 percent of property taxed for agricultural
purposes or as forest land in the district. When a
successful protest is received, it prevents the board of
county commissioners from proposing any further
zoning resolutions with respect to the subject property
for one year. Section 76-2-205(6), MCA.
2

On April 20, 2010, five landowners who
together owned more than 50 percent of the agricultural
and forest land within the district filed a written protest.
All parties agree that these landowners owned the
requisite acreage to effectively block the zoning
proposal pursuant to § 76-2-205(6), MCA.
[*P11] [***92]

[*P12] On May 14, 2010, Williams filed a complaint in
District Court against Commissioners. Williams
requested that the District Court declare that the protest
provision of § 76-2-205(6), MCA, was unconstitutional
because it violated equal protection, due process, and
voting rights. Williams also asked for a temporary
restraining order and preliminary and permanent
injunctions preventing Commissioners from taking any
action pursuant to the allegedly [**361] unconstitutional
protest provision.
[*P13]

On May 20, 2010, Commissioners filed an

2

Four of these five landowners are the Appellants in this case,
designated "Landowners."
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answer. Commissioners agreed with Williams that § 762-205(6), MCA, was unconstitutional for the reasons set
forth by Williams. However, Commissioners admitted
that they would apply the protest provision to prevent
adoption of the zoning regulations absent an order from
the District Court directing otherwise.

constitutionality of § 76-2-205(6), MCA, [**362] on the
grounds that it represented an unconstitutional
delegation of legislative power. In response to Williams'
and Commissioners' motions for summary judgment,
Landowners maintained that the protest provision was
constitutional.

[*P14] Without objection from Commissioners, the
District Court issued an order for a preliminary injunction
on May 21, 2010. The order enjoined Commissioners
from taking any actions based on § 76-2-205(6), MCA,
but permitted Commissioners to proceed in accordance
with the remaining provisions of § 76-2-205, MCA. On
May 26, 2010, Commissioners adopted the North Lolo
Rural Special Zoning District.

[*P18] On February 2, 2011, Williams filed a motion for
leave to amend his complaint to add the claim that § 762-205(6), MCA, constituted an unconstitutional
delegation of legislative power. Williams alleged that this
claim was merely a new theory of recovery that arose
from the same set of facts contained in the original
complaint. The District Court granted Williams' motion to
amend his complaint on April 18, 2011.

Landowners filed an unopposed motion to
intervene on May 24, 2010. The District Court granted
Landowners' motion to intervene on May 28, 2010.
Next, Landowners filed a M. R. Civ. P. 12(b)(7) motion
to dismiss on June 3, 2010, arguing that Williams failed
to join all of the proper parties pursuant to M. R. Civ. P.
19, which governs joinder of required parties, and
Montana's Uniform Declaratory Judgments Act (UDJA),
§ 27-8-301, MCA, which requires inclusion of all parties
who have an interest which would be affected by the
declaration.

[*P19] On April 5, 2012, the District Court issued its
order addressing all of the outstanding [***93] and fully

[*P15]

[*P16] On July 14, 2010, Williams filed a motion for
summary judgment. Williams' motion for summary
judgment sought a declaration from the District Court
that the protest provision of § 76-2-205(6), MCA, was an
unconstitutional violation of equal protection and voting
rights. Williams requested permanent injunctive relief to
prevent Commissioners from enforcing the protest
provision. Commissioners agreed that § 76-2-205(6),
MCA, was unconstitutional and they supported issuance
of a permanent injunction. On September 21, 2010,
Commissioners filed a separate motion for summary
judgment, challenging the constitutionality § 76-2205(6), MCA, as an unconstitutional delegation of
legislative power.
[*P17] On July 23, 2010, Landowners filed a motion to

stay summary judgment proceedings pending the
District Court's disposition of their motion to dismiss.
Landowners filed an application to quash, vacate and
dissolve the preliminary injunction on August 30, 2010.
On October 15, 2010, Landowners filed a motion to
quash Commissioners' motion for summary judgment,
arguing that Commissioners' motion addressed matters
outside the pleadings, and that Commissioners and
Williams
lacked
standing
to
challenge
the

briefed motions. The District Court denied Landowners'
M. R. Civ. P. 12(b)(7) motion to dismiss, denied
Landowners' application to quash, vacate and dissolve
the preliminary injunction, and denied Landowners'
motion to quash Commissioners' motion for summary
judgment. The District Court granted Williams' and
Commissioners' motions for summary judgment and
§
76-2-205(6),
MCA,
was
concluded
that
unconstitutional on three grounds: (1) it violated the
fundamental right to vote because not all landowners
within the district were permitted to participate equally in
the zoning process; (2) it violated equal protection rights
because there was no compelling state interest in
providing some landowners with a vote against zoning
regulations while depriving other landowners of the
opportunity to vote in favor of the zoning regulations;
and (3) it constituted an unconstitutional delegation of
legislative power because it failed to provide any
standards or guidelines for the application of a protest
and failed to provide a legislative bypass to allow for
review of a protest. Furthermore, the District Court
determined that the protest provision, § 76-2-205(6),
MCA, was severable from the remainder of the statute.
[*P20] On May 4, 2012, the District Court entered a final
judgment in favor of Williams and Commissioners.
Landowners appeal.

STANDARDS OF REVIEW
[*P21] When considering a motion to dismiss based on
the assertion that an indispensible party is absent, the
court is given discretion to determine whether the action
will proceed or must be dismissed. Blaze Constr. v.
Glacier Elec. Coop., 280 Mont. 7, 10, 928 P.2d 224, 225
(1996); Mohl v. Johnson, 275 Mont. 167, 169, 911 P.2d
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217, 219 (1996). [**363] We review such discretionary
rulings for an abuse of discretion. Blaze Constr., 280
Mont. at 10, 928 P.2d at 225; Mont. Rail Link v. Byard,
260 Mont. 331, 337, 860 P.2d 121, 125 (1993).
[*P22] We review a district court's ruling on a motion for

summary judgment de novo, applying the same criteria
of M. R. Civ. P. 56 as the district court. Steichen v.
Talcott Props., LLC, 2013 MT 2, ¶ 7, 368 Mont. 169, 292
P.3d 458; Brown & Brown of MT, Inc. v. Raty, 2012 MT
264, ¶ 17, 367 Mont. 67, 289 P.3d 156. Summary
judgment "should be rendered if the pleadings, the
discovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any
material fact and that the movant is entitled to judgment
as a matter of law." M. R. Civ. P. 56(c)(3).
[*P23] This Court's review of constitutional questions is
plenary. Walters v. Flathead Concrete Prods., 2011 MT
45, ¶ 9, 359 Mont. 346, 249 P.3d 913. The
constitutionality of a statute is a question of law, and we
review a district court's legal conclusions for
correctness. Walters, ¶ 9. Legislative enactments are
presumed to be constitutional, and the party challenging
the provision bears the burden of proving beyond a
reasonable doubt that it is unconstitutional. DeVoe v.
City of Missoula, 2012 MT 72, ¶ 12, 364 Mont. 375, 274
P.3d 752; State v. Egdorf, 2003 MT 264, ¶ 12, 317
Mont. 436, 77 P.3d 517.
[*P24] The severability of an unconstitutional provision
from a statute is a matter of statutory interpretation. See
Finke v. State ex rel. McGrath, 2003 MT 48, ¶¶ 25-26,
314 Mont. 314, 65 P.3d 576. We review a district court's
interpretation of a statute for correctness. Blanton v.
Dep't of Pub. HHS, 2011 MT 110, ¶ 21, 360 Mont. 396,
255 P.3d 1229; Stevens v. Novartis Pharms. Corp.,
2010 MT 282, ¶ 24, 358 Mont. 474, 247 P.3d 244.

DISCUSSION
[*P25] Did the District Court abuse its discretion in
denying Landowners' motion to dismiss Williams'
complaint for failure to join them as necessary parties
under the Montana Uniform Declaratory Judgments
Act?
[*P26] When Williams filed his initial complaint on May
14, 2010, seeking declaratory relief pursuant to the
UDJA, he did not include Landowners as parties to the
action. Landowners claim that they were "necessary
parties" to Williams' action because their interests as
protesting property owners would be affected by the
District Court's declaration
[***94]
as to the

constitutionality
of
§
76-2-205(6),
MCA. [**364] Landowners moved to intervene on May
24, 2010, and the District Court granted Landowners'
motion on May 28, 2010. However, by the time
Landowners were allowed to intervene, the District
Court had already granted Williams' request for a
preliminary injunction.
[*P27] On June 3, 2010, Landowners filed a M. R. Civ.
P. 12(b)(7) motion to dismiss premised on Williams'
failure to join all of the proper parties. Landowners
asserted that both M. R. Civ. P. 19 and the UDJA
required that Landowners must be included as parties to
Williams' action. The District Court discussed the
application of M. R. Civ. P. 19(a)(1), and determined
that "[a]lthough Intervenors [Landowners] may have an
interest in the instant action, their interest is not one that
is within the provisions of Rule 19(a)(1)." The District
Court reasoned that Williams' action was a constitutional
challenge to the protest provision of a zoning statute
and not a property rights dispute. After concluding that it
was not mandatory under M. R. Civ. P. 19(a)(1) to join
Landowners, the District Court denied Landowners'
motion to dismiss. The District Court noted that "as
property owners with an interest in the constitutionality
of the zoning statute at issue, Intervenors [Landowners]
were properly granted leave to intervene."

While the District Court's decision on
Landowners' motion to dismiss addressed the matter in
the context of M. R. Civ. P. 19, it is completely bereft of
any analysis of necessary parties under the UDJA. On
appeal, Landowners do not challenge the District
Court's conclusions concerning M. R. Civ. P. 19.
Instead, they assert that the District Court abused its
discretion by failing to consider that Landowners were
necessary parties under the UDJA.
[*P28]

[*P29] Section 27-8-301, MCA, governs "necessary
parties" to an action brought under the UDJA and
provides as follows:

When declaratory relief is sought, all persons shall
be made parties who have or claim any interest
which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not
parties to the proceeding.

A court's decision as to whether a non-party must be
included in a matter depends on the facts and
circumstances of the particular case in question. John
Alexander Ethen Trust Agreement v. River Res.
Outfitters, LLC, 2011 MT 143, ¶ 49, 361 Mont. 57, 256

ATTACHMENT
Page 22 2f
of 22

Williams v. Bd. of County Comm'rs
P.3d 913.
[*P30] John Alexander Ethen Trust Agreement involved

a boundary dispute between neighboring property
owners. One of the property owners attempted to
invalidate the trial court's decision concerning the
location of the property boundary for failure to join an
indispensable [**365] party. John Alexander Ethen
Trust Agreement, ¶ 22. The property owner argued that
other neighboring landowners who owned parcels along
the same creek and whose property was divided by the
same survey were indispensible. John Alexander Ethen
Trust Agreement, ¶ 52. This Court disagreed, reasoning
that while the other neighboring landowners had an
interest in the interpretation of the surveys, they held no
legal interest in the disputed acreage at issue in the
case. John Alexander Ethen Trust Agreement, ¶ 52.
Since the only boundary in dispute in the case was
between the two parties to the action and the decision
would not determine the rights of any other neighboring
landowners, we held that the trial court did not abuse its
discretion in declining to join the neighboring
landowners. John Alexander Ethen Trust Agreement, ¶
52.
[*P31] Williams commenced the action in District Court
in direct response to Landowners' use of the protest
provision to prevent Commissioners from adopting the
proposed North Lolo Rural Special Zoning District. As
the parties who exercised their rights under the protest
provision, Landowners had a clear interest in the
outcome of the District Court's declaration concerning
the constitutionality of § 76-2-205(6), MCA. If the District
Court declared the protest provision unconstitutional,
Landowners' property would be zoned according to the
proposed North Lolo Rural Special Zoning District, and
Landowners' use of their property would be limited. On
the other hand, if the District Court declared that
the [***95] protest provision was constitutional,
Landowners' property would remain unzoned and they
would be permitted to develop their property free of
regulation. Unlike in John Alexander Ethen Trust
Agreement, Landowners' legal rights and interests as
protesting property owners were directly at issue in
Williams' lawsuit.
[*P32] The absence of Landowners from Williams'
lawsuit created additional problems likely to result in
prejudice. The Commissioners, as the defendants in
Williams' lawsuit, agreed with Williams that § 76-2205(6), MCA, was unconstitutional. The Attorney
General was given notice of the constitutional challenge
to § 76-2-205(6), MCA, but declined to defend the

3

statute.
Accordingly,
before
Landowners [**366] intervened, all of the parties before
the District Court were of the same mind that the protest
provision was unconstitutional. Allowing the lawsuit to
continue in the absence of Landowners and without the
presence any other party similarly situated would likely
have prejudiced Landowners.
[*P33] Although we agree with Landowners that they
were a necessary party under § 27-8-301, MCA, we do
not agree with Landowners that the proper remedy for
Williams' failure to name them as a party in his initial
complaint is dismissal. M. R. Civ. P. 19 is instructive in
determining the appropriate remedy when a required
party is absent. Rule 19(a)(2) states that "[i]f a person
has not been joined as required, the court must order
that the person be made a party."
[*P34] Here, the District Court granted Landowners'
motion to intervene in the early stages of the litigation.
Landowners fully participated in all substantive briefing
regarding the constitutionality of the protest provision.
Even though the District Court granted a preliminary
injunction shortly before Landowners intervened, the
preliminary injunction and the Commissioners' adoption
of the North Lolo Rural Special Zoning District were
subject to the District Court's later determination of the
constitutionality of the protest provision. Granting the
preliminary injunction was necessary to prevent the
issue of the constitutionality of § 76-2-205(6), MCA,
from becoming moot. Without the preliminary injunction,
Landowners could have built gravel pits in the interim
while the case was pending before the District Court,
thus rendering the question regarding the validity of the
protest provision moot.
[*P35] This Court's adherence to the harmless error
doctrine requires that "[a]t every stage of the
proceeding, the court must disregard all errors and
defects that do not affect any party's substantial rights."
M. R. Civ. P. 61; see e.g. Liberty Cove, ¶ 21. Under the
circumstances of this case, we find it unnecessary to
dismiss the action in its entirety because the
Landowners cannot demonstrate that their substantial
rights were harmed in any way by Williams' failure to
include them as a party in his original complaint.
Landowners' timely intervention remedied Williams'

3

Though the Attorney General declined to participate in 2010
in District Court, the Attorney General did participate by filing
an amicus curiae brief on appeal and appeared at oral
argument before this Court defending the constitutionality of §
76-2-205(6), MCA.
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error of failing to initially include them as necessary
parties under the UDJA. We therefore conclude that the
District Court did not abuse its discretion in denying
Landowners' motion to dismiss Williams' complaint.
[*P36] Did the District Court err in determining that § 762-205(6), MCA, was an unconstitutional delegation of
legislative power?

In Montana, the establishment of local
zoning districts is governed by statute. A local zoning
district can be created in two different ways: (1) by
citizen petition to the board of county commissioners
under § 76-2-101, MCA, known as "Part 1 zoning," or
(2) directly by the board of county commissioners under
§ 76-2-201, MCA, referred to as "Part 2 zoning." See
Helena Sand & Gravel, Inc. v. Lewis & Clark County
Planning & Zoning Comm'n, 2012 MT 272, ¶ 6, 367
Mont. 130, 290 P.3d 691. This case involves Part 2
zoning pursuant to § 76-2-201, MCA.
[*P37] [**367]

[*P38] Section 76-2-201, MCA, provides that a board of

county commissioners may adopt zoning regulations
"[f]or the purpose of promoting the public health, safety,
morals, and [***96] general welfare." The board of
county commissioners is authorized by § 76-2-202,
MCA, to "regulate the erection, construction,
reconstruction, alteration, repair, location, or use of
buildings or structures or the use of land" in zoning
districts. In adopting zoning regulations, the board must
consider reasonable provision of adequate light and air,
effects of motorized and non-motorized transportation
systems, compatible urban growth in the vicinity of cities
and towns, the character of the district and its peculiar
suitability for particular uses, conserving the value of
buildings, and encouraging the most appropriate use of
land. Section 76-2-203(2), MCA. Zoning regulations
must be made in accordance with relevant growth
policies and must, as nearly as possible, be compatible
with the zoning ordinances of nearby municipalities.
Section 76-2-203, MCA. The county and city-county
planning boards serve an advisory role to the board of
commissioners by recommending boundaries and
appropriate regulations for the zoning district. Section
76-2-204, MCA.
[*P39]
The procedure for establishing district
boundaries and adopting or revising zoning regulations,
which includes notice and public hearing requirements,
is set forth in § 76-2-205, MCA. Section 76-2-205(6),
MCA, contains a protest provision that provides two
ways for real property owners within the proposed
zoning district to prevent the board of county
commissioners from adopting zoning regulations. The

protest provision reads as follows:
Within 30 days after the expiration of the protest
period, the board of county commissioners may in
its discretion adopt the resolution creating the
zoning district or establishing the zoning regulations
for the district. However, if 40% of the real property
owners within the district whose names appear on
the last-completed [**368] assessment roll or if real
property owners representing 50% of the titled
property ownership whose property is taxed for
agricultural purposes under 15-7-202 or whose
property is taxed as forest land under Title 15,
chapter 44, part 1, have protested the
establishment of the district or adoption of the
regulations, the board of county commissioners
may not adopt the resolution and a further zoning
resolution may not be proposed for the district for a
period of 1 year.

Section 76-2-205(6), MCA. At issue in this case is the
constitutionality of the provision allowing agricultural and
forest landowners representing 50 percent of the titled
agricultural or forest land within the district to block a
board of county commissioners from adopting a zoning
resolution and prevent another from being proposed for
one year.
[*P40] Section 76-2-205, MCA, was originally adopted
in 1963. At that time, the statute contained the language
that allowed 40 percent of property owners in a district
to protest the establishment of a zoning district or
imposition of zoning regulations and effectively prevent
the board of county commissioners from taking any
action. However, the original version of the statute did
not contain the protest provision concerning agricultural
and forest land property owners. In 1995, the
Legislature debated and ultimately adopted the protest
provision at issue in this case. Based on the legislative
history, Landowners note that the protest provision was
enacted to give large agricultural and forest land
property owners more power in the zoning process, and
the ability to protect their property interests from
unwanted regulation by residential property owners who
often greatly outnumber agricultural and forest land
property owners in a district.
[*P41] Courts have long recognized zoning as a valid
form of regulation to promote public health, safety, and
welfare. In Freeman v. Board of Adjustment, 97 Mont.
342, 351, 34 P.2d 534, 536 (1934), this Court noted that
when zoning ordinances were first enacted, they were
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often challenged as unconstitutionally depriving property
owners of liberty and property without due process of
law, or attacked as a violation of equal protection rights.
Back in 1934, the Court recognized that the "modern
trend" nationwide was to uphold the validity of such
ordinances and the statutes that authorize them.
Freeman, 97 Mont. at 351, 34 P.2d at 537. The Court
went on to explain that zoning statutes and ordinances
are "generally sustained upon the theory that they
constitute a valid exercise of [***97] the police power;
that is to say, they [**369] have a substantial bearing
upon the public health, safety, morals and general
welfare of a community." Freeman, 97 Mont. at 352, 34
P.2d at 537 (citing Euclid v. Ambler Realty Co., 272 U.S.
365, 47 S. Ct. 114, 71 L. Ed. 303, 4 Ohio Law Abs. 816
(1926)).
[*P42] One important way that zoning promotes public

health, safety, and the general welfare of a community
is by separating incompatible land uses, such as
industrial and residential. See Euclid, 272 U.S. at 394,
47 S. Ct. at 120. In Montana, gravel and sand mining
operations present a common example of this conflict
between contrary land uses. The State does not require
permitting for certain categories of gravel pits, so
counties must rely on zoning to protect residential areas
from the industrial impacts often associated with gravel
and sand mining operations. See § 82-4-431, MCA
(providing limited exemptions from state permitting
requirements for mining, processing and reclamation);
see also § 76-2-209, MCA (authorizing reasonable
conditions or prohibitions against sand and gravel
mining operations in areas zoned as residential, and
reasonable conditions on operations in areas not zoned
residential). This Court has decided numerous zoning
cases in recent years concerning gravel and sand
mining operations. See e.g. Helena Sand & Gravel;
Gateway Opencut Mining Action Group v. Bd. of County
Comm'rs, 2011 MT 198, 361 Mont. 398, 260 P.3d 133;
Liberty Cove; Beasley v. Flathead County Bd. of
Adjustments; 2009 MT 120, 350 Mont. 171, 205 P.3d
812; Flathead Citizens for Quality Growth, Inc. v.
Flathead County Bd. of Adjustment, 2008 MT 1, 341
Mont. 1, 175 P.3d 282; Merlin Myers Revocable Trust v.
Yellowstone County, 2002 MT 201, 311 Mont. 194, 53
P.3d 1268.
[*P43] The instant case is not the first time that the
constitutionality of § 76-2-205(6), MCA, has been
questioned before this Court. In Gateway Opencut
Mining Action Group, an advocacy group challenged the
protest provision as an unconstitutional delegation of
legislative authority to private parties. However, this

Court did not reach the merits of the constitutional
challenge. We determined that the proposed zoning
regulations failed because the board of county
commissioners did not act within the statutorilyprescribed deadlines. Gateway Opencut Mining Action
Group, ¶ 24. Therefore, we held that the constitutional
question presented to the Court was moot. Gateway
Opencut Mining Action Group, ¶ 25.
[*P44] In Bacus v. Lake County, 138 Mont. 69, 354
P.2d 1056 (1960), this Court set forth the standard for a
delegation of legislative power as [**370] follows:

The law-making power may not be granted to an
administrative body to be exercised under the guise
of administrative discretion. Accordingly, in
delegating powers to an administrative body with
respect to the administration of statutes, the
legislature must ordinarily prescribe a policy,
standard, or rule for their guidance and must not
vest them with an arbitrary and uncontrolled
discretion with regard thereto, and a statute or
ordinance which is deficient in this respect is
invalid.

Bacus, 138 Mont. at 78, 354 P.2d at 1061 (quoting 73
C.J.S. Public Administrative Bodies & Procedure § 29).
[*P45] In the context of zoning, this Court has
previously held that a lawful delegation of legislative
authority "must contain standards or guidelines" to
inform the propriety of the exercise of that power.
Shannon v. City of Forsyth, 205 Mont. 111, 114, 666
P.2d 750, 752 (1983). When no standards or guidelines
are present, the exercise of the delegated power may
result in "arbitrary and capricious" actions, "dependent
wholly on the will and whim" of others. Shannon, 205
Mont. at 115, 666 P.2d at 752. The existence of an
appellate body with the power to consider exceptional
cases is essential to the proper exercise of police
power. Shannon, 205 Mont. at 115, 666 P.2d at 752.
Unlawful delegations of legislative authority run afoul of
the due process guarantees of the Fourteenth
Amendment to the United States Constitution and
Article II, Section 17 of the Montana Constitution.
Shannon, 205 Mont. at 114, 666 P.2d at 752.
[*P46] In Shannon, mobile home owners filed a petition
with the City of Forsyth seeking a waiver to locate a
mobile home in a zoning district which prohibits mobile
homes. [***98] Shannon, 205 Mont. at 112, 666 P.2d at
751. The local ordinance required a successful petition
for a variance to include the signatures of at least 80
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percent of the landowners residing within 300 feet of the
proposed location of the mobile home and also required
the signatures of all adjoining landowners. Shannon,
205 Mont. at 112, 666 P.2d at 751. We held that the
ordinance was unconstitutional as an unlawful
delegation of legislative authority and police power.
Shannon, 205 Mont. at 115, 666 P.2d at 753. We
reasoned that the ordinance provided no standard
whatsoever by which to judge the neighbors' consents.
Shannon, 205 Mont. at 115, 666 P.2d at 752. We
determined that the ordinance was arbitrary and
capricious because the negative vote by a single
adjoining landowner could defeat the petition. Shannon,
205 Mont. at 115, 666 P.2d at 752. [**371] Additionally,
we concluded that the ordinance represented an
unwarranted application of police power because the
City Council had no power to determine whether a
variance should be granted unless a petition was
submitted containing all of the required signatures.
Shannon, 205 Mont. at 115, 666 P.2d at 752-53.
This Court has struck down several other
statutes and ordinances outside the context of zoning as
unconstitutional delegations of legislative authority. See
e.g. In the Petition to Transfer Territory, 2000 MT 342,
303 Mont. 204, 15 P.3d 447 (holding that a statute
giving a superintendent the authority to grant or deny
petitions to transfer territory among school districts was
an unconstitutional delegation of legislative power
because the superintendent's broad discretion was
"unchecked by any standard, policy, or rule of
decision"); Ingraham v. Champion Int'l, 243 Mont. 42,
793 P.2d 769 (1990) (deeming a workers' compensation
statute an unconstitutional delegation of legislative
power because it granted the insurer "absolute
discretion" as to what terms, under what circumstances,
and in what amounts a lump-sum conversion payment
could occur); In the Matter of Savings & Loan Activities,
182 Mont. 361, 597 P.2d 84 (1979) (declaring a statute
granting the Department of Business Regulation the
power to approve or disapprove applications for the
merger of savings and loan associations was an
unconstitutional delegation of legislative power because
it lacked guidelines or substantive criteria); Douglas v.
Judge, 174 Mont. 32, 568 P.2d 530 (1977) (holding
unconstitutional a statute authorizing the Department of
Natural Resources and Conservation to make loans to
farmers and ranchers who proposed "worthwhile"
renewable resource development projects because the
statute lacked adequate parameters).
[*P47]

[*P48] The U.S. Supreme Court has similarly struck
down laws as unconstitutional delegations of legislative

power when the law "creates no standard by which the
power thus given is to be exercised." Eubank v.
Richmond, 226 U.S. 137, 143-44, 33 S. Ct. 76, 77, 57 L.
Ed. 156 (1912). In Eubank, a property owner challenged
a city ordinance that required municipal authorities to
establish building setback lines when such action was
requested by two-thirds of the property owners on a
street. Eubank, 226 U.S. at 141, 33 S. Ct. at 76. The
Court determined that the ordinance, by "conferring the
power on some property holders to virtually control and
dispose of the property rights of others," unlawfully
empowered "[o]ne set of owners [to] determine not only
the extent of use but the kind of use which another set
of owners may [**372] make of their property." Eubank,
226 U.S. at 143, 33 S. Ct. at 77. In fact, under the
ordinance, a single landowner who owned two-thirds of
a city block could assert her will against the remaining
property owners on the block solely for her own interest
or even capriciously, without any standard to guide the
exercise of her power. Eubank, 226 U.S. at 144, 33 S.
Ct. at 77. The ordinance left the Court questioning, "In
what way is the public safety, convenience or welfare
served by conferring such power?" Eubank, 226 U.S. at
143, 33 S. Ct. at 77. A similar result followed in
Washington ex rel. Seattle Title Trust Co. v. Roberge,
278 U.S. 116, 49 S. Ct. 50, 73 L. Ed. 210 (1928), in
which the Court concluded that an ordinance requiring
the consent of two thirds of neighboring property owners
to allow a facility for the elderly to expand was
unconstitutional because it conferred absolute discretion
over whether to issue a permit to property owners
without prescribing any standards or rules or providing
for review of their decision.
In reaching its decision that § 76-2205(6),
MCA, represented an unconstitutional
delegation of legislative power, the District Court relied
heavily on an analogous decision from the South
Dakota Supreme Court, Cary v. City of Rapid City, 1997
SD 18, 559 N.W.2d 891 (S.D. 1997). Cary petitioned the
city to rezone her property from a general agricultural
classification to medium density residential. Cary, 559
N.W.2d at 892. The city granted Cary's request, but
prior to the changes going into effect, certain
neighboring property owners filed a written protest to the
rezoning pursuant to a statutory protest provision. Cary,
559 N.W.2d at 892. The statute provided that if 40
percent of the property owners within and around the
district filed written protests against the proposed
zoning, it would fail. Cary, 559 N.W.2d at 893. Cary
challenged the statute as an unconstitutional delegation
of legislative power. Cary, 559 N.W.2d at 895.
[*P49] [***99]
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[*P50] Relying in part on the Montana decisions
Shannon and Freeman, the South Dakota Supreme
Court determined that the protest provision was
unconstitutional. Cary, 559 N.W.2d at 895-96. The Court
reasoned that the protest provision did not provide the
necessary guidelines or standards for a protest and as a
result, it allowed the use of a person's property "to be
held hostage by the will and whims of neighboring
landowners" without reason or justification. Cary, 559
N.W.2d at 895. As the Court observed, "[s]uch a
standardless protest statute allows for unequal
treatment under the law and is in clear contradiction of
the protections of the due process clause of the
Fourteenth Amendment." Cary, 559 N.W.2d at 895.
Moreover, the [**373] Court determined that the
absence of a legislative bypass or review provision
impermissibly allowed a potentially small number of
neighboring property owners to make the ultimate
determination of the public's best interest. Cary, 559
N.W.2d at 895-96.
[*P51] We agree with the District Court that the protest
provision in § 76-2-205(6), MCA, which allows property
owners representing 50 percent of the agricultural and
forest land in a district to block zoning proposals, is an
unconstitutional delegation of legislative power. First,
the protest provision provides no standards or
guidelines to inform the exercise of the delegated
power. Second, the protest provision contains no
legislative bypass.
[*P52] Without any standards or guidelines for the
exercise of the delegated power, the protest provision of
§ 76-2-205(6), MCA, contains the same constitutional
infirmities as discussed in Shannon, Eubank, and Cary.
The protest provision allows a minority of landowners, or
even one landowner, to strike down proposed zoning
regulations without any justification or for no reason at
all. There is no requirement that the protesting
landowners consider public health, safety, or the
general welfare of the other residents of the district
when preventing the board of county commissioners
from implementing zoning regulations. As a result,
agricultural and forest landowners can exercise their
unfettered power in a proper manner, or in an arbitrary
and capricious manner, making zoning decisions
dependent wholly on their will and whim.
[*P53] The protest provision also lacks provision for
review by a legislative body with the power to consider
exceptional cases, which was noted as essential to the
proper exercise of police power in Shannon and Cary.
Without a legislative bypass provision, a small number

of agricultural or forest landowners, or even a single
landowner, is granted absolute discretion to make the
ultimate determination concerning the public's best
interests with no opportunity for review. Not only does
the statute lack a provision allowing a legislative body to
take action notwithstanding the protest, it actually
prohibits the board of county commissioners from even
proposing an alternative zoning resolution for a period of
one year. In contrast, Montana's Municipal Zoning Act
contains an example of a proper legislative bypass.
Section 76-2-305, MCA, allows a city or town council or
legislative body of a municipality to override a citizen
protest to a zoning proposal by a two-thirds vote. When
the legislative body retains the authority to make the
final decision on a zoning [**374] proposal, courts have
often determined that the statute or ordinance falls
within constitutional bounds. See e.g. Hope [***100] v.
Gainesville, 355 So. 2d 1172 (Fla. 1977); Trumper v.
Quincy, 358 Mass. 311, 264 N.E.2d 689 (Mass. 1970).
Section 76-2-205(6), MCA, unlawfully vests this final
decision-making power in private individuals.
[*P54] Therefore, we conclude that the District Court did
not err in determining that the protest provision at issue
in this case represents an unlawful delegation of
legislative power.
[*P55] In his Dissent, Justice Rice touts the rights of the
Landowners to acquire and protect their land as reason
for upholding the protest provision. The legislative
history of § 76-2-205(6), MCA, reveals that the protest
provision was enacted to protect agricultural production
and the traditional uses of forest and agricultural land. In
fact, as Justice Rice acknowledges, the Legislature
enacted another statute the same year that the protest
provision was adopted, expressly declaring the
Legislature's intent to protect agricultural property from
governmental zoning:

76-2-901.
Agricultural
activities—legislative
finding and purpose. (1) The legislature finds that
agricultural lands and the ability and right of farmers
and ranchers to produce a safe, abundant, and
secure food and fiber supply have been the basis of
economic growth and development of all sectors of
Montana's economy. In order to sustain Montana's
valuable farm economy and land bases associated
with it, farmers and ranchers must be encouraged
and have the right to stay in farming.
(2) It is therefore the intent of the legislature to
protect agricultural activities from governmental
zoning and nuisance ordinances.
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The goals of the Legislature are surely salutary. It bears
noting, however, that Landowners were not utilizing the
protest provision to preserve their ability to "produce a
safe, abundant, and secure food and fiber supply" or
protect their "right to stay in farming." Rather,
Landowners wielded the power of the protest provision
to block regulations that would limit their ability to
transform their agricultural and forest land into a large
industrial gravel pit. Thus, Justice Rice's invocation of
"safeguards for agricultural property" as a basis for
upholding the protest provision rings somewhat hollow.
[*P56] While Justice Rice expresses concern for the
property rights of Landowners, his Dissent utterly
ignores the property rights of the remaining property
owners
in
the
zoning
district.
These
neighboring [**375] property owners also have a
constitutional right to possess their property and protect
it from harm. When zoning regulations are designed to
"have a real and substantial bearing upon the public
health, safety, morals and general welfare of a
community," such regulations do not unduly interfere
with the fundamental nature of private property
ownership and can in fact bolster the use, enjoyment,
and value of property. Freeman, 97 Mont. at 355, 34
P.2d at 538.
[*P57] Justice Rice attempts to distinguish the instant
case by arguing that "Landowners held only the ability to
protect and prevent their own land from being zoned,
not to approve or impose conditions on their neighbors'
property." Dissent, ¶ 78. We disagree with this
characterization of the protest provision. The protest
power of § 76-2-205(6), MCA, granted Landowners the
ability to prevent any zoning regulations from being
adopted for the entire North Lolo Rural Special Zoning
District, regardless of how or whether the proposed
regulations might affect their own land. The protest
provision did not merely give Landowners the ability to
gain a variance for their own property; it allowed them to
block an entire zoning plan from being implemented.
Moreover, Landowners could presumably invoke the
protest provision year after year so as to indefinitely
block zoning. Contrary to the assumption implicit in ¶ 79
of Justice Rice's Dissent, nothing in the protest provision
prevents Landowners from engaging in successive
protests whenever the board might again attempt to
establish zoning regulations.
[*P58] We now turn to Justice McKinnon's Dissent.
Contrary to the plain language of the statute, Justice

McKinnon argues that § 76-2-205(6), MCA, functions as
a "condition precedent to zoning." This is simply not the
case. This Court has previously defined a condition
precedent as "one which is to be performed before
some right or obligation [***101] dependent thereon
accrues." Holter Lakeshores Homeowners Ass'n v.
Thurston, 2009 MT 146, ¶ 22, 350 Mont. 362, 207 P.3d
334. Section 76-2-205, MCA, contains no provision
allowing, let alone requiring, property owners to vote to
approve zoning regulations before a board of county
commissioners may act. This mischaracterization of the
nature of the protest provision derails much of the
analysis that follows in Justice McKinnon's Dissent.
[*P59] Contrary to the impression left by the Dissents,
the sky is not falling. We have concluded that the statute
as written unlawfully vests private individuals with
legislative power. It bears repeating that appropriate
legislative bypass language has been employed over
the [**376] last century around the country to alleviate
similar concerns. The Montana Legislature is certainly
free to consider whether and how to reenact the protest
provision so that it will pass constitutional muster.
[*P60] For these reasons, we respectfully reject the

arguments presented by the Dissents.
[*P61] Did the District Court err in determining that § 762-205(6), MCA, was an unconstitutional violation of the
right to equal protection and the right to suffrage?
[*P62] Based on our resolution of Issue 2 and our

determination that the protest provision in question
constitutes an unconstitutional delegation of legislative
power, we decline to address Landowners' equal
protection and right to suffrage constitutional
challenges.
[*P63] Did the District Court err when it ruled that § 762-205(6), MCA, was severable from the remainder of
the statute?
[*P64] We must now consider whether the protest
provision of § 76-2-205(6), MCA, is severable from the
remainder of the statute. This Court attempts to
construe statutes in a manner that avoids
unconstitutional interpretation whenever possible. State
v. Samples, 2008 MT 416, ¶ 14, 347 Mont. 292, 198
P.3d 803; City of Great Falls v. Morris, 2006 MT 93, ¶
19, 332 Mont. 85, 134 P.3d 692. If a law contains both
constitutional and unconstitutional provisions, we
examine the legislation to determine if there is a
severability clause. Finke, ¶ 25; Sheehy v. Public
Employees Retirement Div., 262 Mont. 129, 141, 864
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P.2d 762, 770 (1993). The inclusion of a severability
clause in a statute is an indication that the drafters
desired a policy of judicial severability to apply to the
enactment. Finke, ¶ 26; Sheehy, 262 Mont. at 141, 864
P.2d at 770. In the absence of a severability clause, this
Court "must determine whether the unconstitutional
provisions are necessary for the integrity of the law or
were an inducement for its enactment." Finke, ¶ 25;
Sheehy, 262 Mont. at 141, 864 P.2d at 770. When
unconstitutional provisions are severed, the remainder
of the statute must be complete in itself and capable of
being executed in accordance with the apparent
legislative intent. Finke, ¶ 26; Sheehy, 262 Mont. at 141,
864 P.2d at 770. Though "the presumption is against the
mutilation of a statute," Sheehy, 262 Mont. at 142, 864
P.2d at 770, if removing the offending provisions will not
frustrate the purpose or disrupt the integrity of the law,
we will strike only those provisions of the statute that are
unconstitutional. Mont. Auto Ass'n v. Greely, 193 Mont.
378, 399, 632 P.2d 300, 311 (1981).
The District Court began its analysis by
determining that § 76-2-205(6), MCA, [**377] does not
contain a severability clause. Next, the District Court
reviewed the legislative history of § 76-2-205, MCA, and
noted that there was very little discussion in 1963 when
the statute was first enacted concerning the 40 percent
protest provision. Since the protest provision for 50
percent of agricultural and forest landowners was not
added until 1995, the District Court concluded that this
protest provision was neither necessary for the integrity
of the law nor did it induce the statute's enactment. The
District Court determined that the protest provision
contained in § 76-2-205(6), MCA, was severable from
the statute.
[*P65]

[*P66] Landowners argue that if the protest provision is

found to be unconstitutional, this Court must strike down
§ 76-2-205, MCA, in its entirety. Landowners argue that
the statute contained a severability clause until 1995,
and the subsequent removal of the severability clause
should be viewed as evidence [***102] that the
Legislature did not intend for the statute to be severable.
[*P67] Our review of the history of § 76-2-205, MCA,

demonstrates that when the statute was enacted in
1963, it did in fact contain a severability clause. 1963
Mont. Laws 782, ch. 246, § 11. The severability clause
read as follows:
The provisions of this act shall be severable and, if
any of its sections, provisions, exceptions, clauses
or parts be held unconstitutional or void, the

remainder of this act shall continue in full force and
effect.

1963 Mont. Laws 782, ch. 246, § 11. In 1971, the
Legislature amended the statute to clarify its language.
1971 Mont. Laws 1176, ch. 273, § 19. The 1971
amendments did not substantively alter § 76-2-205,
MCA. The Legislature once again expressed its intent
that the statute be severable by including the following
severability clause:
It is the intent of the legislative assembly that if a
part of this act is invalid, all valid parts that are
severable from the invalid part remain in effect. If
part of this act is invalid in one or more of its
applications, the part remains in effect in all valid
applications that are severable from the invalid
applications.

1971 Mont. Laws 1176, ch. 273, § 21.
[*P68] According to the Montana Bill Drafting Manual
published by the Montana Legislative Services Division,
severability clauses are not codified but are published in
the annotations. In 1977, the statute at issue was
identified as § 16-4705, R.C.M., and was located in Title
16: Counties, Chapter 47: Zoning Districts. At the end of
this chapter, the [**378] code contained an annotation
noting the severability clause. However, in 1978, the
code was renumbered and reorganized. The statute at
issue was renumbered as § 76-2-205, MCA, and moved
to Title 76: Land Resources and Use, Chapter 2:
Planning and Zoning, Part 2: County Zoning. The
annotation noting the existence of a severability clause
was removed from the code, but the legislative history
does not demonstrate that the Legislature took any
specific action to remove the severability clause.
Severability was not mentioned in later revisions of the
statute in 1995 and 2009. The current version of § 76-2205, MCA, does not include an annotation noting the
existence of a severability clause.

Even given the checkered background and
unclear history of § 76-2-205, MCA, several facts are
apparent. First, when the Legislature enacted the
statute in 1963, it expressly included a severability
clause. The original version of the statute contained the
protest provision allowing 40 percent of property owners
within the district to block a zoning proposal, but it did
not include the protest provision concerning agricultural
and forest landowners. The protest provision applicable
to agricultural and forest landowners was not enacted
[*P69]

ATTACHMENT
Page 29 2f
of 29

Williams v. Bd. of County Comm'rs
until 32 years after the original statute was approved.
Since the statute existed for 32 years without the protest
provision at issue in this case, we reject Landowners'
argument that the protest provision was necessary for
the integrity of the law or served as an inducement for
its enactment. Furthermore, the Legislature never took
any action at any point in the statute's history that
expressly demonstrated its intent to remove the
severability clause.

Dissent

[*P70] When the protest provision is severed from the
statute, the remaining provisions are complete and
capable of fulfilling the legislative intent underlying the
statute. The stated purpose of county zoning is to
promote "the public health, safety, morals, and general
welfare." See § 76-2-201, MCA. In the absence of the
protest provision, the purposes of the statute can still be
achieved. The process set forth in § 76-2-205, MCA,
adequately protects the rights of property owners within
the district by requiring notice of any proposed changes
and by allowing public comment and participation.
Under these circumstances, the District Court correctly
determined that the protest provision at issue is
severable from § 76-2-205, MCA.

[*P73] The Court holds that the protest provision in §
76-2-205(6), MCA, is an unconstitutional delegation of
legislative power that violates due process guarantees
in Article II, Section 17 of the Montana Constitution and
the Fourteenth Amendment of the United States
Constitution. Opinion, ¶ 51. However, the purported due
process violation—that the protest provision confers "the
power on some property holders to virtually control and
dispose of the property of others," Opinion, ¶ 48 (citing
Eubank)—did not occur here. Indeed, the Court has
gotten it exactly backwards. Landowners are not
disposing the property of others, but are protecting their
own property from disposition. By the Court's striking of
the right to protest zoning restrictions upon their land, it
is the Landowners who have been denied due process
and their constitutional property rights.

CONCLUSION
[*P71] For the foregoing reasons, we affirm the District
Court's grant of [**379] summary judgment to Williams
and Commissioners. We hold that the protest provision
in § 76-2-205(6), MCA, is an unconstitutional
delegation [***103] of legislative power. Accordingly, we
strike the protest provision that allows agricultural and
forest property owners representing 50 percent of such
land within a district to block the board of county
commissioners from adopting a zoning proposal and
prohibiting the board from proposing further zoning
regulations for one year. Since the protest provision
utilized by Landowners was unconstitutional and
thereby ineffective, we uphold the Commissioners'
adoption of the North Lolo Rural Special Zoning District.

/s/ PATRICIA COTTER
We Concur:
/s/ MIKE McGRATH
/s/ MICHAEL E WHEAT
/s/ BETH BAKER
/s/ BRIAN MORRIS
Dissent by: Jim Rice; Laurie McKinnon

Justice Jim Rice, dissenting.
[*P72] In its analysis, I believe the Court misses the big
picture: the Landowners have a constitutional right to
property and to protect their property rights from
infringement; Missoula County has no constitutional
right to zone.

[*P74] Landowners enjoy the inalienable right of lawfully
"acquiring, possessing and protecting property." Mont.
Const. art. II, § 3; see also e.g. Roberge, 278 U.S. at
121, 49 S. Ct. at 52 (a landowner's right "to devote its
land to any legitimate use is properly within the
protection of the Constitution."). As mentioned above,
there is no constitutionally-based right to zone, and we
have recognized the principle that "zoning laws and
ordinances are in derogation of the common law right to
free use of private property . . ." Whistler v. Burlington N.
R.R., 228 Mont. 150, 155, 741 P.2d 422, 425 (1987)
(citations omitted). In 1995, the [**380] Montana
Legislature provided additional safeguards for
agricultural property from governmental zoning and
nuisance ordinances, see § 76-2-901, MCA, which
included the protest provision challenged here.
[*P75] A delegation of legislative power must confer
upon a designated group or agency the ability to create
or enact a law. The Court quotes the standard provided
in Bacus for delegation of legislative powers, Opinion, ¶
44, but overlooks the point that, for delegation to occur,
an agency or group must be given "law-making power"
to enact, make, or create a law. Bacus, 138 Mont at 7879, 354 P.2d at 1061. This point was discussed in
Eubank, where two-thirds of the neighbors petitioned
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the local government to institute a setback restriction
that affected the landowner's use of his property.
Eubank, 226 U.S. at 141, 33 S. Ct. at 76. It was in this
context of law-making power that the Supreme Court
held, as rephrased by the Court, that "'conferring the
power on some property holders to virtually control and
dispose of the property rights of others' unlawfully
empowered '[o]ne set of owners [to] determine not only
the extent of use but the kind of use which another set
of owners may make of their property,'" and struck down
the ordinance as unconstitutional. Opinion, ¶ 48 (quoting
Eubank, 226 U.S. at 143, 33 S. Ct. at 77). The Court
has here misapplied the holding in Eubank by twisting it
to support the opposite conclusion.
[*P76] This is further illustrated by the U.S. Supreme
Court's subsequent explanation. Three years after
Eubank, the Supreme Court considered whether a
Chicago ordinance was an unconstitutional delegation
of legislative power in Thomas Cusack Co. v. City of
Chicago, 242 U.S. 526, 37 S. Ct. 190, 61 L. Ed. 472
(1917). The Chicago ordinance required consent from a
majority of residential property owners on the affected
city block before a person or company could
construct [***104] a billboard on the city block. Thomas
Cusack Co., 242 U.S. at 527-28, 37 S. Ct. at 190. The
Supreme Court held that this landowner check on the
city's zoning power was not an unconstitutional
delegation of legislative power, and compared Chicago's
ordinance to the ordinance at issue in Eubank:

The [ordinance in Eubank] permits two-thirds of the
lot owners to impose restrictions upon the other
property in the block, while the [ordinance in
Thomas Cusack Co.] permits one-half of the lot
owners to remove a restriction from the other
property owners. This is not a delegation of
legislative power, but is, as we have seen, a
familiar provision affecting the enforcement of laws
and ordinances.

[**381] Thomas Cusack Co., 242 U.S. at 531, 37 S. Ct.
at 192 (emphasis added). The constitutional ordinance
in Thomas Cusack Co. allowed a particular kind of
property owners—residential—to block or remove a
zoning restriction, Thomas Cusack Co., 242 U.S. at 531,
37 S. Ct. at 190, while the unconstitutional ordinance in
Eubank conferred power to a group of property owners
to enact new property restrictions, Eubank, 226 U.S. at
143-44, 33 S. Ct. at 77.

protection device akin to that in Thomas Cusack Co.,
because the protest provision does not confer power to
enact or create a law, as defined in Bacus. The protest
provision merely permits Landowners, who have a
constitutional right to possess and protect their own
property, to preserve the status quo by blocking
proposed zoning for one year. The fact that some may
resent the device enacted by the Legislature to protect
property rights does not render it unconstitutional.
[*P78] The Court fails to recognize that Landowners
held only the ability to protect and prevent their own
land from being zoned, not to approve or impose
conditions on their neighbors' property. The Court
correctly presents the applicable principles articulated in
Shannon and Cary, but does so in errant
oversimplification. In Shannon and Cary, the
neighboring landowners were granted the ability to
prevent the plaintiff from taking a proposed action on the
plaintiffs' own property. Shannon, 205 Mont. at 112, 666
P.2d at 751 (plaintiff landowners sought a variance to
place a mobile home on their own land, which neighbors
would not approve); Cary, 559 N.W.2d at 892 (plaintiff
landowner sought to rezone her land from agricultural to
medium density residential, which neighbors protested).
Here, the protest power used by the Landowners to
prevent zoning of their own land in no way deprived
their neighbors from any right to use their own property.
[*P79] Finally, § 76-2-205(6), MCA, does not grant to

Landowners the power to make a final arbitration
necessary to constitute an unconstitutional delegation of
legislative power. Rather, a successful protest provides
for a one-year suspension of the implementation of new
zoning. The County may again engage in zoning after
the one year period has passed, with or without
modifications. Section 76-2-205(6), MCA. In light of a
proper understanding of the mechanism of the protest
provision and applicable federal and state precedent,
the Court's striking of § 76-2-205(6), MCA, significantly
expands the governmental power to zone and erodes
the ability of the Legislature [**382] and property
owners to protect the constitutional rights to lawfully
acquire, possess, and protect their property. Mont.
Const. art. II, § 3. Many such similar protest provisions
in Montana law will now be called into question. In the
words of the U.S. Supreme Court, the statutory protest
here is "a familiar provision affecting the enforcement of
laws and ordinances." Thomas Cusack Co., 242 U.S. at
531, 37 S. Ct. at 192.
[*P80] In response to this Dissent, the Court fails to

[*P77]

Section 76-2-205(6), MCA, is a landowner

acknowledge the clear analysis of the U.S. Supreme
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Court distinguishing the constitutionally flawed
ordinances in the cases relied upon by the Court from
the statute at issue here. The Court instead invokes the
property rights "of the remaining property owners in the
zoning district," Opinion, ¶ 56, as if this case somehow
involved a balancing of rights between property owners.
However, there is no balancing of constitutional rights
here—at least, there is not supposed to be. Under § 762-205(6), MCA, other property owners had the same
right as the [***105] Landowners to protest or not
protest the zoning proposed by the County. The
Landowners exercised their right of protest. The issue
thus raised and litigated is the right of property owners
to resist the government's restrictions on the use of their
property. The legal conflict is one, not between citizens,
but between citizens and the government. And it is a
conflict in which the citizens, under the Court's decision,
come out the big losers.
[*P81] I agree with the Court's conclusion that the
District Court erred by rejecting Landowners' claim that
they were necessary parties, but disagree that the
District Court's error was harmless. By the time the
Landowners were allowed to intervene, the District
Court had already granted the preliminary injunction and
the County Commissioners had already enacted the
North Lolo Rural Special Zoning District. The failure to
join Landowners denied them an opportunity to argue
against the preliminary injunction and in favor of the
constitutionality of the statutory protest provisions. By
the time Landowners got to make their arguments, the
zoning was enacted.
[*P82] The District Court should have known that
Landowners were both interested and necessary parties
to this action from the beginning. The complaint and the
answer agreed that Landowners had availed
themselves to the protest provision in § 76-2-205(6),
MCA, to protect their property from being zoned. By its
preliminary injunction, the District Court voided § 76-2205(6), MCA, without notice to or hearing from the
Landowners, whose efforts pursuant to the protest
provision [**383] were thereby negated. To me, such
exercise of raw judicial power is astonishing. The
District Court should have engaged in the precisely
opposite presumptions—that the statutory protest
provision was constitutional and that the constitutional
right of property reinforced the need to uphold the
statute until demonstrated beyond a reasonable doubt
that it was unconstitutional. Landowners' constitutional
right to protect their property from governmental
intrusion was thereby prejudiced. The Landowners
should have come before the District Court as

successful protestants who were entitled to rely on the
presumption of constitutionality of the protest statute.
Instead, they came before the District Court having
already lost the battle: the protest provision was struck
down, the presumption of the statute's constitutionality
was eliminated, and the zoning was already enacted.
Landowners had "a snowball's chance" before the
District Court.
[*P83] The County had no constitutional power to zone;

it had only the powers given by the Legislature. The
District Court first marginalized the Landowners
procedurally and then failed to protect their substantive
constitutional rights, granting new powers for
government to override property rights.
[*P84] I would reverse.

/s/ JIM RICE
Justice Laurie McKinnon, dissenting.
[*P85] In my opinion, the Court today fails to distinguish
between a zoning regulation and a statute that enables
zoning to take place in the first instance. The latter does
not implicate considerations of an unconstitutional
delegation of legislative authority, while the former may.
In failing to make a distinction between enabling
provisions of the zoning statute and its substantive
provisions, the Court has declared unconstitutional a
condition precedent to zoning which the Legislature, as
representatives of its citizens, determined was proper to
have. We tell the Legislature and Montana citizens
today that you must have zoning in your counties even
though 50 percent of agricultural landowners do not
want to be zoned. We tell the Legislature and Montana
citizens today that we find offensive a statute which
prioritizes land ownership, perhaps at the expense of a
large number of county residents.

The Court's decision today allows county
commissioners in rural counties to implement zoning
measures impacting farm and agricultural land based
upon a resolution of county commissioners—normally
three individuals in our rural counties. We make these
declarations in spite of the Legislature's finding
and [**384] purpose "to protect agricultural activities
from governmental zoning and nuisance ordinances," §
76-2-901(2), MCA, and the Legislature's recognition that
agricultural lands in Montana are a basis of Montana's
growth
and
development,
§
76-2-901(1),
MCA. [***106] While recognizing Montana's unique
heritage as a basis for upholding statutes in other
contexts, we strike down today one of Montana's
[*P86]
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"unique" statutes designed to protect agricultural lands
from governmental zoning. We are obliged as jurists, as
compared to legislators, to recognize these distinctions
in the law, and to not allow our preference for zoning, in
particular circumstances, to confuse our analysis.
[*P87] Landowners own the majority of the property
subject to the proposed regulations. They own
agricultural and forest land and are taxed accordingly.
One of the Landowners, Liberty Cove, wanted to build a
lake on their property and entered into a purchase
agreement with a contractor for the gravel mining
operations. On March 8, 2006, Missoula County granted
a zoning compliance permit, noting that the site location
was not zoned. County commissioners received
complaints from Lolo residents requesting the county
enact interim zoning to address environmental and
traffic concerns at the site. The Court today notes that
Landowners are attempting to "transform their
agricultural and forest land into a large industrial gravel
pit" and that Landowners were not "utilizing the protest
provision to preserve their ability to 'produce a safe,
abundant, and secure food and fiber supply' or protect
their 'right to stay in farming.'" Opinion, ¶ 55. I do not
believe it is for this Court to decide which uses of
property have merit and which do not. It seems to me
such an analysis is akin to the notion of choosing what
speech someone may or may not hear. I, for one, am
uncomfortable with the notion that my rights depend on
the value another individual gives to the particular use I
make of my property, as long as it is lawful. Landowners
pay taxes on their agricultural and farm land and their
standing under § 76-2-205(6), MCA, has not been
challenged. We ought not qualify our analysis by
questioning whether they are endeavored in "agricultural
production and the traditional uses of forest and
agricultural land." Opinion, ¶ 55.
[*P88] Zoning regulations are enacted pursuant to the

police power of the state. Euclid v. Ambler Realty Co.,
272 U.S. 365, 47 S. Ct. 114, 71 L. Ed. 303, 4 Ohio Law
Abs. 816 (1926).
The power to zone is exercised primarily by local
units of the government. However, local
governments have no inherent police powers of
their own and therefore no inherent power to
zone. [**385] Before a local government can legally
exercise the zoning power, it must receive a
delegation of that power from the sovereign entity
inherently possessing it. Most typically, that entity is
the state.

6 Patrick J. Rohan, Zoning and Land Use Controls, §
35.01 (Matthew Bender 2013). There is thus no inherent
power to zone except as has been delegated to local
government by its enabling statutes or constitution.
Transamerica Title Ins. Co. v. Tucson, 157 Ariz. 346,
757 P.2d 1055 (Ariz. 1988); Riggs v. City of Oxnard,
154 Cal. App. 3d 526, 201 Cal. Rptr 291 (1984); Nopro
Co. v. Cherry Hills Village, 180 Colo. 217, 504 P.2d 344
(Colo. 1972); Stucki v. Plavin, 291 A.2d 508 (Me. 1972);
Sun Oil Co. v. New Hope, 300 Minn. 326, 220 N.W.2d
256 (Minn. 1974); State ex rel Ellis v. Liddle, 520
S.W.2d 644 (Mo. Ct. App. 1975); Nemeroff Realty Corp.
v. Kerr, 38 A.D.2d 437, 330 N.Y.S.2d 632 (N.Y. App.
Div. 1972), aff'd 32 N.Y.2d 873, 299 N.E.2d 897, 346
N.Y.S.2d 532 (1973). The action taken by the local
government must not exceed that provided for in its
delegation and must be consistent with the enabling
legislation. Smith v. Zoning Bd. Of Appeals of
Greenwich, 227 Conn. 71, 629 A.2d 1089 (Conn. 1993);
Board of Township Trustees v. Funtime, Inc., 55 Ohio
St. 3d 106, 563 N.E.2d 717 (Ohio 1990); Riggs v. Long
Beach, 109 N.J. 601, 538 A.2d 808 (N.J. 1988);
Ramsey v. Portland, 115 Ore. App. 20, 836 P.2d 772
(Or. 1992); Jachimek v. Superior Ct., 169 Ariz. 317, 819
P.2d 487 (Ariz. 1991); Rispo Realty & Dev. Co. v.
Parma, 564 N.E.2d 425, 55 Ohio St. 3d 101 (Ohio
1990). The Supreme Court of North Carolina has aptly
described the nature of the delegation of authority to
zone:
Thus, the power to zone is the power of the State
and rests in the General Assembly originally. There,
it is subject to the limitations imposed by the
Constitution upon the legislative power forbidding
arbitrary and unduly discriminatory interference with
the rights of property owners.
[***107] A municipal corporation has no inherent
power to zone its territory and restrict to specified
purposes the use of private property in each such
zone. . . . Obviously, the General Assembly cannot
delegate to a municipal corporation more extensive
power to regulate the use of private property than
the
General
Assembly,
itself,
possesses.
Consequently, the authority of a city or town to
enact zoning ordinances is subject both to the
above mentioned limitations imposed by the
Constitution and to the limitations of the enabling
statute.

Zopfi v. Wilmington, 273 N.C. 430, 160 S.E.2d 325
(N.C. 1968) (internal citations omitted).
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[*P89] [**386] Involvement by state legislatures in landuse regulation has been growing since the 1960s.
Robert M. Anderson offers the following analysis for the
growth of state legislatures' involvement, by way of
enabling legislation, into the land-use control field:

Land-use restriction was assumed to be a problem
which could be solved more efficiently on the local
level. The rationale of this policy was articulated as
early as 1929 by Chief Judge Cardozo of the New
York Court of Appeals: "A zoning resolution in many
of its features is distinctively a city affair, a concern
of the locality, affecting, as it does, the density of
population, the growth of city life, and the course of
city values."
...
The growing state participation in land-use
regulation has been generated by a combination of
problems of a regional nature and local inability to
provide solutions. The typical fragmentation of the
zoning power, which created numerous zoning
authorities in urban areas sharing a common
regional problem, made orderly control of
development improbable. Legislative bodies,
amenable to electors from a small geographic
district, predictably enacted zoning regulations
which served the provincial interest of their district.
They disregarded the broad interests of the regional
community, making solution of area-wide problems
difficult, if not impossible. This invited state
regulation by legislators who were answerable to a
broader constituency. State legislators began to
realize that ecological problems would be solved, if
at all, only on a state wide basis. This encouraged
the adoption of measures to control land use which
threatened natural resources, including places of
natural beauty or historic interest. In addition, state
land use controls were inspired by such other
factors as land shortages, fiscal crises, urban
deterioration, and a wide variety of community ills
which seemed unlikely to be cured by purely local
regulation.

1 Robert M. Anderson, American Law of Zoning 3d, §
2.03 (1986).
[*P90] Pursuant to Montana's Constitution, county
commissioners have only that legislative authority
specifically granted by the Legislature. Mont. Const. art.
XI, § 3(1). The Legislature conditioned their grant of

legislative authority to zone by allowing 40% of real
property owners or 50% of agricultural land owners to
reject any proposed zoning. While popularly elected
county
commissioners
can
vote
for
or
against [**387] zoning proposals, they cannot enact
zoning ordinances when they have not been granted the
authority to do so. The Legislature specifically limited
the authority of county commissioners to zone by
allowing those most affected by the zoning—the
property owners—to reject any proposed zoning. The
1995 protest provision was sponsored by Rep. Trexler
who, in his opening statement on HB 358, explained the
bill was "not a zoning bill" and was not intended to
address public health, safety and welfare because
county governments already had in place mechanisms
to protect public health and safety. The purpose of the
bill was to address if "a group of people are imposing
their wishes on their neighbors, they must sit down and
talk with their neighbors to reach an agreement."
Owners of agricultural land "should be allowed to
[manage their property] and not be zoned to [prevent]
that." Senate Committee Hearing on HB 358 (March 21,
1995). Then Attorney General Joe Mazurek opined in
1996 that
[t]here is no controlling decisional law in Montana
pertaining to the questions . . . presented and the
law of other jurisdictions has limited application
given the unusual nature of the Montana
statute. [***108] Opinions of other jurisdictions are
premised on the recognition that the protest
provisions of those jurisdictions pertain to the
amendment of an existing zoning regulation. The
courts recognize that those protest provisions are a
form of protection afforded property owners in the
stability and continuity of preexisting zoning
regulations. Such reasoning is not applicable to the
Montana statute, which operates as a form of
extraordinary protection afforded property owners
to prevent the legislative body from adopting zoning
regulations in the first instance. As such, the statute
operates more like a "consent provision" than a
protest
provision.
Consistent
with
these
observations, the statute's "protest" rights
discussed within this opinion are so identified only
for purposes of consistency with the actual
language of the statute.

46 Mont. Op. Att'y 22 (July 22, 1996) (emphasis added;
footnotes omitted).
[*P91] Initially, it is significant to point out that this Court
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has previously held valid, as against an attack that the
statute was an unlawful delegation of legislative
authority, the statutory forerunner to § 76-2-205, MCA.
In City of Missoula v. Missoula County, 139 Mont. 256,
362 P.2d 539 (1961), this Court found that zoning
statutes which created a zoning commission and
enabled the county commissioners to [**388] enact
zoning ordinances validly delegated administrative
authority and provided sufficiently clear, definite and
certain standards to enable the agency to know its rights
and obligations. See Montana Wildlife Federation v.
Sager, 190 Mont 247, 258, 620 P.2d 1189, 1196 (1980).
We said in City of Missoula:
We shall not quote the entire act, but, with respect
to the procedure, the law provides definite outlines
and limitations. The zoning district may come into
being only upon petition of sixty percent of the
freeholders in the area. The adoption of the
development district must be by a majority of the
Commission, after definitely prescribed public
notice and public hearing. The resolution must refer
to maps, charts, and descriptive matters. In other
words, quite adequate procedural matters are
contained in the act itself.

City of Missoula, 139 Mont. at 260-61, 362 P.2d at 541.
Although City of Missoula did not directly address the
contention raised here, this Court recognized the validity
of the statutory provision that prevented the creation of
a zoning district until 60% of the freeholders petitioned
for its establishment. Significantly, these prior enabling
provisions, found to be valid by the Court, "denied the
power to regulate the use of land for grazing,
horticulture, agriculture, or the growing of timber." City of
Missoula, 139 Mont. at 258, 362 P.2d at 540 (emphasis
added). The Legislature's limitation of zoning authority
to a county and its zoning commission has thus been
part of our statutory scheme since 1953. Our current
zoning statute, § 76-2-205, MCA, actually provides less
protection to owners of agricultural and farm lands by
not prohibiting zoning outright of these lands, but
instead conditioning it upon there being no objection
from at least 51% of the landowners of agricultural and
farm land.
[*P92] I agree with Justice Rice in his Dissent when he

states that "the Court has gotten it exactly backwards" in
describing our analysis of cases construing protest
provisions. Dissent, ¶ 73. While it is true that the
Supreme Court in Eubank v. Richmond, 226 U.S. 137,
33 S. Ct. 76, 57 L. Ed. 156 (1912), found an

unconstitutional delegation of legislative authority to
particular landowners in determining the location of a
building line, the authority to establish the building line
was not challenged and had already been conferred.
Thus the question was not whether the City of
Richmond had authority to create the ordinance, but
rather, once conferred, whether that authority was
constitutionally exercised.
The action of the committee is determined by twothirds of the [**389] property owners. In other
words, part of the property owners fronting on the
block determine the extent of use that other owners
shall make of their lots, and against the restriction
they are impotent. This we emphasize. One set of
owners determine not only the extent of use but the
kind of use which another set of owners may make
of their [***109] property. In what way is the public
safety, convenience or welfare served by conferring
such power? The statute and ordinance, while
conferring the power on some property holders to
virtually control and dispose of the proper rights of
others, creates no standard by which the power
thus given is to be exercised; in other words, the
property holders who desire and have the authority
to establish the line may do so solely for their own
interest or even capriciously.

Eubank, 226 U.S. at 143-44, 33 S. Ct. at 77 (emphasis
added). Five years later, the Supreme Court explained,
in declaring constitutional an ordinance that required
consent by a majority of the property holders before
billboards could be erected in residential areas, that:
A sufficient distinction between the ordinance [in
Eubanks] and the one at bar is plain. The former
left the establishment of the building line untouched
until the lot owners should act and then made the
street committee the mere automatic register of that
action and gave to it the effect of law. The
ordinance in the case at bar absolutely prohibits the
erection of any billboards in the blocks designated,
but permits this prohibition to be modified with the
consent of the persons who are to be most affected
by such modification. The one ordinance permits
two-thirds of the lot owners to impose restrictions
upon the other property in the block, while the other
permits one-half of the lot owners to remove a
restriction from the other property owners. This is
not a delegation of legislative power, but is, as we
have seen, a familiar provision affecting the
enforcement of laws and ordinances.
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then it is deemed to fall within the forbidden
"delegation of legislative power."
Thomas Cusack Co., v. Chicago, 242 U.S. 526, 531, 37
S. Ct. 190, 192, 61 L. Ed. 472 (1917) (emphasis added).
See also Washington ex rel. Seattle Title Trust Co. v.
Roberge, 278 U.S. 116, 121-22, 49 S. Ct. 50, 52, 73 L.
Ed. 210 (1928), where the Court held that "[t]he right of
[a property owner] to devote [his] land to any legitimate
use is properly within the protection of the Constitution"
and thus the consent provision for issuance of a permit
to accommodate a larger home for the elderly poor was
an unconstitutional delegation of power and "repugnant
to the due process clause of the Fourteenth
Amendment."
[*P93] [**390] The Court's reliance on Cary v. City of
Rapid City, 1997 SD 18, 559 N.W.2d 891 (S.D. 1997),
and Shannon v. Forsyth, 205 Mont. 111, 666 P.2d 750
(1983), is also misplaced. In Cary, the issue was not the
authority to zone, but rather whether the authority
delegated was constitutionally exercised. Cary sought to
have her property rezoned which, following protests
from neighbors, was denied by the City. The Court
determined that the absence of a legislative bypass and
a standardless statute regarding her neighbors' protests
"allows for unequal treatment under the law." Cary, 559
N.W.2d at 895. Similarly, in Shannon, several zoning
districts had already been established. The issue was
whether there were sufficient standards imposed upon
adjoining landowners in denying a petition seeking a
waiver to locate a mobile home within a "Residential A"
zoning district. This Court determined that the consent
ordinance was unconstitutional as an unlawful
delegation of legislative authority and police power.
Shannon, 205 Mont. at 115, 666 P.2d at 753.
[*P94] Other jurisdictions have observed a distinction
between consent and protest provisions which
impermissibly delegate legislative authority and those
that condition the exercise of legislative authority on
particular conditions having been established. In O'Brien
v. St. Paul, 285 Minn. 378, 173 N.W.2d 462 (Minn.
1969), the Court determined that a provision requiring
an owner to obtain written consent of two-thirds of the
adjoining property owners prior to rezoning was valid.
Consent was determined to be not a delegation of
power, but merely a condition precedent to an exercise
of power by the city council. The Court referred to rules
enunciated from other jurisdictions and adopted the
following distinction:

If the action of the property owners has the effect of
legislation—if it creates the restriction or prohibition,

[***110] On the other hand, if the consents are
used for no greater purpose than to waive or modify
a restriction which the legislative authority itself has
lawfully created and in which creation it has made
provisions for waiver or modification, then such
consents are generally regarded as being within
constitutional limitations.

O'Brien, 173 N.W.2d at 465-66 (citing 2 Metzenbaum,
Law of Zoning, c. X-b-1, p. 1067 (2d ed.). See also 1
Yokley, Zoning Law and Practice § 7-13, p. 358 (3d
ed.). The Washington Supreme Court upheld a similar
consent statute and explained:
[**391] In this case it may readily be seen that the
council, recognizing the rights of the residents of
the city to be consulted in matters purely local,
matters affecting the comfort and even the health of
the residents, and the right to have their will
reflected in the enactments of their representatives,
provided the ordinance for the purpose of meeting
the desires of the residents in that regard. The
ordinance is prohibitive, but leaves the right to the
citizen to waive the prohibition if he chooses.
Statutes of this character are common, and while it
is generally conceded that the legislature cannot
delegate its legislative function, it is well established
that it may provide for the operation of a law which
it enacts upon the happening of some future act or
contingency. The local option laws in their various
phases are common instances. While these laws
were violently assailed, and in some instances
received judicial condemnation, they are now
almost universally sustained.

Spokane v. Camp, 50 Wash. 554, 97 P. 770, 771
(Wash. 1908) (emphasis added.). The Illinois Supreme
Court explained in 1896 that "[i]t is competent for the
legislature to pass a law, the ultimate operation of which
may, by its own terms, be made to depend upon a
contingency . . . . The legislature cannot delegate its
power to make a law; but it can make a law to delegate
a power to determine some fact or state of things upon
which the law makes, or intends to make, its own action
depend." Chicago v. Stratton, 162 Ill. 494, 44 N.E. 853,
855 (Ill. 1896). The distinction drawn was this:
In the case at bar, the ordinance provides for a
contingency, to-wit: the consent of a majority of the
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lot owners in the block, upon the happening of
which the ordinance will be inoperative in certain
localities. The operation of the ordinance is made to
depend upon the fact of the consent of a majority of
the lot owners, but the ordinance is complete in
itself as passed. What are known as local option
laws depend for their adoption or enforcement upon
the votes of some portion of the people, and yet are
not regarded as delegations of legislative power.
Delegation of power to make the law is forbidden,
as necessarily involving a discretion as to what the
law shall be; but there can be no valid objection to a
law, which confers an authority or discretion as to
its execution, to be exercised under and in
pursuance of the law itself.

Chicago, 44 N.E. at 855 (internal citations omitted).
[*P95] A careful and close reading of these cases
demonstrates that there exists a clear distinction
between
those
protest
and
consent
provisions
[**392]
that impermissibly delegate
legislative authority and those that require a condition
precedent to the exercise of legislative authority in the
first instance. In my opinion, we have failed to recognize

this distinction. I believe it is the role of the Legislature
to chart the course of this State in land development
and growth. Ultimately, it is up to the citizens to craft
their own destiny, but they must do so in the Legislature
and not the courts. If they are displeased with zoning
provisions in our statutes, then their remedy is to
petition their representatives for a change in the law.
While I would have no problem scrutinizing a statute for
an unconstitutional delegation of authority, that analysis
is not called for here. The statute merely imposes a
condition precedent to the grant of legislative authority
to the counties to zone. I believe courts "should be wary
of substituting their economic and business judgment for
that of legislative bodies, and should avoid the
temptation, however attractive, to sit as a 'superlegislature to weigh the wisdom of legislation.'" McCallin
v. Walsh, 64 A.D.2d 46, 59, 407 N.Y.S.2d 852, 859
(N.Y. App. Div. 1st Dept. 1978) (quoting DayBrite [***111] Lighting v. Missouri, 342 U.S. 421, 423,
72 S. Ct. 405, 407, 96 L. Ed. 469 (1952)).
[*P96] I respectfully dissent.

/s/

LAURIE

McKINNON

End of Document
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Jamie Erbacher
From:
Sent:
To:
Cc:
Subject:

Deborah Bell
Tuesday, February 07, 2017 12:54 PM
Jennie Dixon
Jamie Erbacher
Re: Phase 1 Zoning Re-write

Hi Jennie and Jamie,
I was wondering about a few things actually:
Where in the document to do tell folks to check with other county agencies?
Home Occupations - there is a definition for this, but I could not find a section on the actual process or fee
or for permit requirements for these. You should also consider adding language to the definition about
seeking approval from other reviewing departments (Health & Building).
I see "Permitted Use" is in the definitions, but not what a permit application is or when it is needed or the
different types.
In Chapter 8, I would expect to find a permit section, however there isn't one or maybe you need a stand
alone chapter for permits? I would suggest that you create a permit section in Chapter 8,
maybe even accompany it with a list of when the a permit is needed: accessory structure over 200 sq ft,
home occupation, change of use, signs, fireworks stands, etc.
Then maybe list the processes?
For instance we have a flow chart for the building permit process, maybe a flow chart for your permits would
be helpful? (we list our "over the counter permits" as then the applications/permits that follow a review
process).
I know that a BOA application is different from a Zoning Compliance permit, but the average person does
not. The BOA application and LZ permits follow a different process, it would be great if you could map those
and any other applications/permits that you require as part of your policy and processes.
I was also wondering if you considered adding a Residential Lighting restrictions or nuisance section for zoned
areas?
I was also wondering if you considered adding a process for complaints, or when penalties fee's are be
assessed? (a criteria?)
That's all I got for now.
Thanks again for the opportunity to comment,
Missoula County Public Works - Building Division
Building & Development Programs Manager
Deborah Evison Bell, AICP
6089 Training Drive
Missoula MT 59808
(406) 258-3702
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From: Jennie Dixon
Sent: Monday, February 6, 2017 3:43:44 PM
To: Deborah Bell
Cc: Jamie Erbacher
Subject: Re: Phase 1 Zoning Re-write

Hi Deb
I hope as we've worked on this 1st step in amending the County Zoning Regs that you can readily see how
your changes have so much improved the document - thank you! Jamie and I are pulling the final draft and
report together today to distribute to Planning Board tomorrow. There is still plenty of time to review and
comment, with the PB public hearing on 2/21 and BCC on 3/9. I did want to check with you, however, to see if
there were any comments you sent to us that you want to see included as an attachment. Given that your
comments were on the full document, we weren't inclined to include the entire set (attached( as an
attachment, but that is entirely up to you how much or how little you would like us to pass along.
If you would like to see the draft before you decide, I have attached it here as well. It's nearly complete, but
there are still a few tweaks that may happen in the TIF District Standards (Section 3.06 P) and the sign regs
(Section 3.04).
Thank you!
JD
Jennie Dixon, Planner IV, AICP
Missoula County Community and Planning Services
323 W. Alder
Missoula, MT 59802
406-258-4946

From: Deborah Evison
Sent: Friday, December 9, 2016 2:15 PM
To: Jennie Dixon
Subject: Phase 1 Zoning Re-write

Hi Jennie,
Please find attached my comments regarding the zoning re-write, as I said before, I think some of these might
be better in the capital changes part of the review. I need to take off down the road, but if you want to talk
about them, I am available on my cell at 531-8468
-Deb
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From:
To:
Subject:
Date:

David V. Gray
Jamie Erbacher
Re: County Zoning Amendments-Capital Change #4
Wednesday, January 04, 2017 4:28:10 PM

Jamie,
That is a lot better.
Thanks for listening.
David V. Gray LEED Green Associate
Principal Architect and Owner
DVG Architecture and Planning P.C.
david.dvgarchandplan@gmail.com
111 N. Higgins Ave #420
Missoula MT 59802
406-241-7707
www.dvgarchitects.com
DVG Architecture and Planning on Facebook
Visit us on Pinterest
www.houzz.com Profile
On Wed, Jan 4, 2017 at 12:37 PM, Jamie Erbacher <jerbacher@missoulacounty.us>
wrote:
Hi Dave,

Does this language make more sense with the proposed Figure A?

Exposed Foundations
The exposed foundation wall may not exceed eight (8) feet in height and
shall be measured as the vertical distance between the lowest point
where the building line meets existing or finished grade (whichever is
lower) and the lowest floor line of habitable space. See Figure A.
Thank you for your input.

Jamie
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OUR FIRST COMMENT! ﴾County Zoning Amendments ‐ ready for your
review!﴿
Jennie Dixon
Tue 12/27/2016 10:12 AM
To: Jamie

Erbacher <jerbacher@missoulacounty.us>;

From: David V. Gray <david.dvgarchandplan@gmail.com>
Sent: Tuesday, December 27, 2016 9:37 AM
To: Jennie Dixon
Subject: Re: County Zoning Amendments ‐ ready for your review!

Good Morning Jennie,
On the "#4 Building Height definition" Figure A I suggest the 8 foot be changed to 9 feet for basement
walls. A standard room is 8 feet high and the building code requires 68" of height between finished
grade and the bottom of a wall / Floor. In essence the bare minimum between the ceiling and grade
would be 8'6" or 8'8" which is preferred. The current standard does not work and if changes are being
made why not fix this issue as well.
Sincerely,
David V. Gray LEED Green Associate
Principal Architect and Owner
DVG Architecture and Planning P.C.
david.dvgarchandplan@gmail.com
111 N. Higgins Ave #420
Missoula MT 59802
406‐241‐7707
www.dvgarchitects.com
DVG Architecture and Planning on Facebook
Visit us on Pinterest
www.houzz.com Proﬁle
On Fri, Dec 23, 2016 at 2:56 PM, Jennie Dixon <jdixon@missoulacounty.us> wrote:
Holidays Gree�ngs To All ~
To be눚�er serve the public and streamline the regulatory process, Missoula County is pleased to announce the
latest updates to our Zoning Regula�ons. We welcome your feedback during this several‐month's‐long process.
h눚�p://�nyurl.com/CountyZoningAmendments
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Follow the link to the "Part 1” ﬁrst dra燝� in the mul�‐step process to update these regula�ons. You will have
many opportuni�es to comment on our work over the next several months. The ﬁrst step in “Part 1” involves
two sets of documents: Housekeeping Amendments and Capital Changes, both described below. Part of this
update that may be of most interest to you includes what we are calling “Capital Changes.” These six speciﬁc
sec�ons revise zoning in ways that we believe will have the greatest beneﬁcial impact on the greatest number
of people. These are:
CAPITAL CHANGES #1‐6
1. #1 Pyramidal Zoning
Shi燝�ing to pyramidal zoning will allow residen�al uses in commercial districts and commercial uses in
industrial districts, bringing greater ﬂexibility for developers to build innova�ve projects more easily.
2. #2 Accessory Structures
Revising these standards will give landowners greater ﬂexibility in the size and placement of accessory
structures, and it will exempt some accessory structures from needing a permit.
3. #3 Home Occupa�on
Revising these standards will streamline the review of home occupa�ons, clarifying and expedi�ng the
permit process for owners and operators of home‐based businesses and ensuring that home‐based
businesses can operate unencumbered.
4. #4 Building Height deﬁni�on
This change will simplify how building height is measured, making it easier to understand how to
measure building height and making it easier for designers to dra燝� building plans for structures that
conform to the topography of a site.
5. #5 Hillside Design standards
The changes to these standards will eliminate a setback from sloped areas, bringing ﬂexibility in structure
placement on hillsides and enabling dayligh�ng of lower levels. These changes also include a clariﬁca�on
that legal lots that existed prior to hillside zoning have a buildable right.
6. #6 C‐TED (Condominium and Townhome Exemp�on Developments)
This new supplemental zoning regula�on will allow the use of the condominium and townhome
exemp�on in the zoned por�ons of the county subdivided in compliance with the Montana Subdivision
and Pla浌�ng Act, thereby providing more opportunity for home ownership in these areas.
HOUSEKEEPING AMENDMENTS
The Housekeeping Amendments address deﬁciencies in our county zoning to comply with adopted laws and
policies as well as match zoning regula�ons to other departmental regula�ons. This document is linked on the
website as a Word document that you may download and view in an underline/strike‐out format or in a clean
format. Comment bubbles in the margins explain the reasons and sources for signiﬁcant Housekeeping
Amendments.
We invite you to comment on these documents so the county’s zoning will be a stronger policy document that
be눚�er reﬂects the community’s needs. We would be happy to meet with you or your associa�on to discuss
these amendments and how we believe they will beneﬁt key stakeholders like you in the county. Contact us if
you would like to arrange such a mee�ng. We welcome your feedback during this process. To facilitate your
comments, you may contact us by email or in wri�ng at Missoula County Community and Planning Services,
323 W. Alder, Missoula, MT 59802.
You can view the current Missoula County Zoning Regula�ons at h눚�p://�nyurl.com/
MissoulaCountyZoningRegula�on. We an�cipate a Planning Board public hearing on the "Part 1" Revisions in
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late February 2017, with a goal of adop�on of the revised Missoula County Zoning Regula�ons in the spring of
2017 in �me for the 2017 building season.
Subsequent steps in this process will begin a燝�er the Board of County Commissioners takes ac�on on the
amendments in “Part 1.” At that �me, we’ll ini�ate comprehensive changes to address urban (“Part 2”) and
rural (”Part 3”) development standards in the County’s zoning regula�ons, including but not limited to
addi�onal revisions to the districts, excep�ons, parking, landscaping, nonconformi�es, viola�ons, and crea�on
of overlay districts. Our goal is to modernize our zoning code and to be눚�er serve the public by elimina�ng “red
tape” that is some�mes associated with our current land use policies.
On behalf of CAPS and the Board of County Commissioners, thank you for your �me and feedback. We highly
value your input and look forward to working alongside with you every step of the way.
Your County Zoning Amendments Team
Jennie Dixon
(406) 258‐4946
jdixon@missoulacounty.us
Jamie Erbacher
(406) 258‐4653
jerbacher@missoulacounty.us
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Fw: County Zoning Amendments
Jamie Erbacher
Thu 12/29/2016 7:53 AM
To: Jennie

Dixon <jdixon@missoulacounty.us>;

Jamie Erbacher, CFM
Planner III
Missoula County Community and Planning Services
(406)258‐4653
jerbacher@missoulacounty.us

From: andrew schwartz <s1andrew2@yahoo.com>
Sent: Thursday, December 29, 2016 6:52 AM
To: Jamie Erbacher
Subject: Re: County Zoning Amendments

Dear Planning Services,
I have been reviewing your drafts for the pyramidal zoning and think this is a
very good idea. The county is in need of land that can be used more flexibly.
Thank you for your hard work and time to put this draft together. I look forward
to seeing it implemented.
Andrew Schwartz
ARR Enterprise
4062401408

On Wednesday, December 28, 2016 8:49 AM, Jamie Erbacher <jerbacher@missoulacounty.us> wrote:

Sounds good. See you then.
Jamie Erbacher, CFM
Planner III
Missoula County Community and Planning Services
(406)258‐4653
jerbacher@missoulacounty.us
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From: andrew schwartz <s1andrew2@yahoo.com>
Sent: Wednesday, December 28, 2016 8:48:10 AM
To: Jamie Erbacher
Subject: Re: County Zoning Amendments

around 11?

On Wednesday, December 28, 2016 8:27 AM, Jamie Erbacher <jerbacher@missoulacounty.us> wrote:

I should be around all day today. What �me would you like to come in? In the housekeeping dra燝� which is in the
link I sent you, it will be Sec�ons 4.03 a, b and e.
Jamie Erbacher, CFM
Planner III
Missoula County Community and Planning Services
(406)258‐4653
jerbacher@missoulacounty.us
From: Jamie Erbacher
Sent: Wednesday, December 28, 2016 8:02:19 AM
To: andrew schwartz
Subject: Re: County Zoning Amendments

The more I think about it I'm going to talk with Jennie and see how she feels about adding a density to residen�al
in commercial districts now rather than later. I would suggest something similar to the city. Just wanted to give
you a heads up in case you are working on a project.
Jamie Erbacher, CFM
Planner III
Missoula County Community and Planning Services
(406)258‐4653
jerbacher@missoulacounty.us
From: Jamie Erbacher
Sent: Wednesday, December 28, 2016 7:54:13 AM
To: andrew schwartz
Subject: Re: County Zoning Amendments

Hi Andrew,
Yes, mul�‐family would be considered a condi�onal use in the C‐C2 zone. You would have to comply with all of
the regula�ons in Chapter 3 then Condi�onal Uses also have to comply with all of the applicable criteria in
Chapter 4. In this case, it would be Sec�on 4.03 A, B, and E.
Jamie Erbacher, CFM
Planner III
Missoula County Community and Planning Services
(406)258‐4653
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jerbacher@missoulacounty.us
From: andrew schwartz <s1andrew2@yahoo.com>
Sent: Tuesday, December 27, 2016 8:13:29 PM
To: Jamie Erbacher
Subject: Re: County Zoning Amendments

,,,Thanks Jamie
I am looking at a CC2 property to use for multi family. Looks like this is a
conditional use of the new Pyramid? If this is correct, what are the conditions
for this usage? would if fall under the old res 76113 or something different?
Thanks for you help
Andrew

On Tuesday, December 27, 2016 2:03 PM, Jamie Erbacher <jerbacher@missoulacounty.us> wrote:

Hi Andrew,
Here is a link to the proposed updates.
h눚�p://www.missoulacounty.us/government/community‐development/community‐planning‐
services/projects/ac�ve‐projects/missoula‐county‐zoning‐amendments
Jamie
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Re: RSVP
Jennie Dixon
Mon 2/6/2017 12:26 PM
To: Bruce

Troutwine <brucet@abtcontrols.com>;

Cc:Jamie

Erbacher <jerbacher@missoulacounty.us>;

Hi Bruce,
Thank you for taking the me to provide a comment. We will make sure this is included in materials forwarded to
the Planning Board and County Commissioners. Upon closer reading of the deﬁni ons, the residen al mini
warehouse use is clearly encompassed by commercial mini‐warehouse and industrial mini‐warehouse. The
deﬁni ons as wri en merely preclude storage of industrial materials that might present a public health/safety
hazard from being stored in districts where there may be residences. That's not to say there isn't a be er way to
word it, and we will keep this in mind when we get to the second part of this eﬀort to revise county zoning
regula ons ("Urban Standards") and solicit agency comment on this idea.
Thank you again,
Jennie Dixon, Planner IV, AICP
Missoula County Community and Planning Services
323 W. Alder
Missoula, MT 59802
406‐258‐4946

From: Bruce Troutwine <brucet@abtcontrols.com>
Sent: Thursday, February 2, 2017 8:18 PM
To: Jennie Dixon
Subject: Re: RSVP

Jennie,
Irecommend revisingoreliminatingthethree Mini-warehousedefinitions toalignwiththePyramidal
Zoningconcept.Onecouldarguearesidential self-storageunitcouldnotbeinstalledinanarea
zonedCommercial.Becauseofthediverseusesinthesamestyleofstructure, isitsdifficult todefine
thedifferences andevenmoredifficult topolicenon-compliance.
56. Mini‑warehouse
Abuildingandpremiseswhosedivisionsareseparatelyrentedorleasedforthesolepurposeof
storage,andwhichdoesnotincluderesidentialaccessorybuildings.
a. ResidentialMini‑warehouse–Amini‑warehousewherestorageisrestrictedtostorageof
householdgoods,recreationvehiclesandsimilaritems.
b. CommercialMini‑warehouse–Amini‑warehousewherestorageisrestrictedtohouseholditems,
recreationvehiclesandthosegoodsandequipmentusedbyactivitiespermittedinthe
applicablecommercialzone.
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c. IndustrialMini‑warehouse–Amini‑warehousewherethetypeofstorageisnotrestricted,other
thanbyapplicablesafetystandards.
Thanks,
Bruce Troutwine
Voice 406.549.6500 Fax 406.549.6550
401 Dixon Ave. Missoula, MT 59801
From: Jennie Dixon <jdixon@missoulacounty.us>
Sent: Monday, January 30, 2017 11:42:39 AM
To: Bruce Troutwine
Subject: Re: RSVP

Thanks for a ending our County Zoning Amendment Forum. Please feel free to let me know if you have any
ques ons or comments. We will be ﬁnalizing our report to the Planning Board later this week, and any comments
you send by then will be a ached to the packet they receive. Of course, you can alway provide comment up un l
the close of the public hearing, which is scheduled for Feb. 21 Planning Board and March 9, County
Commissioners.
Thanks again,
Jennie Dixon, Planner IV, AICP
Missoula County Community and Planning Services
323 W. Alder
Missoula, MT 59802
406‐258‐4946
From: Bruce Troutwine <brucet@abtcontrols.com>
Sent: Tuesday, January 24, 2017 8:42 AM
To: Jennie Dixon
Subject: RSVP

I am hoping to a end today's mee ng if room is s ll available.
Thanks,
Bruce Troutwine
Voice 406.549.6500 Fax 406.549.6550
401 Dixon Ave. Missoula, MT 59801

ATTACHMENT 3c

Re: Fw: Idea to revise fence proposal
Fred Stewart <fred@greenbenchorchard.com>
Thu 2/2/2017 4:30 PM
To: Jamie

Erbacher <jerbacher@missoulacounty.us>; Jennie Dixon <jdixon@missoulacounty.us>;

Cc:Gregory

and Julianna Peters <enghpeters@gmail.com>;

Jamie,
Thanks for the clarification, so I don't see that as a way to have a fence higher than 6 feet between homes just
because one homeowner is mad at the neighbor. I think this would be fine for the Neighborhood Plan to reference
the zoning document rather than put in a separate fence statement in the zoning section for the Neighborhood Plan.
Fred
On 2/2/2017 1:42 PM, Jamie Erbacher wrote:

Hi Fred,
The regulaons say that a visual screen or buﬀer height for a fence cannot be less than ﬁve feet. There is an
excepon for that as well though that says the zoning oﬃcer is authorized to reduce the height along streets or
highways to improve sight distance. Projects that may require a visual screen or buﬀer include parking areas
with six or more required spaces in or abuËng a residenal district or non‐residenal uses adjacent to or
directly across the street from a residenal district.
Jamie
From: Fred Stewart [mailto:fred@greenbenchorchard.com]
Sent: Thursday, February 02, 2017 12:45 PM
To: Jennie Dixon
Cc: Gregory and Julianna Peters; Jamie Erbacher
Subject: Re: Fw: Idea to revise fence proposal

Jennie,
This looks good to me, much better than unlimited height. I don't know any examples that would fit
into the category of "...requiredbytheseregulationsasvisualbuffersorscreens." Ifthose
requirementsarenotloopholesthatallowmuchhigherfences,thenthislookslikeagood
proposal. I'vebeentoldbysomewithexperiencethatit'saproblemtomakethetoprailor
wireofafencehighlyvisible,becauseitactuallymakesiteasierfordeerandelktojumpthe
fence. YoumaywanttotrytoverifythatopinionwithfolksatFWP. I'mpassingthisonto
JuliePeterstogetherinputforyouaswell. Thanksforaskingformyfeedback.
Fred
On 2/2/2017 11:14 AM, Jennie Dixon wrote:
Hi Fred,
What do you think?? Would love your feedback.
JD
Jennie Dixon, Planner IV, AICP
Missoula County Community and Planning Services

ATTACHMENT 3d

323 W. Alder
Missoula, MT 59802
406‐258‐4946

From: Jamie Erbacher
Sent: Thursday, February 2, 2017 11:13 AM
To: Jennie Dixon
Subject: RE: Idea to revise fence proposal
I think that sounds good!
From: Jennie Dixon
Sent: Thursday, February 02, 2017 11:08 AM
To: Jamie Erbacher
Subject: Idea to revise fence proposal

Before I send this to Fred, do you see any problems with it?
Thanks,
JD
3. Fences
a.
Fencesinthefronttwenty-five(25)feetofanyprimaryorsecondaryfrontyard
ofaresidentialuseorzoningdistrict,includingalongsidepropertylinesinthis
portionofthefrontyard,shallnotexceedfour(4)feetinheight.Thisheight
restrictiondoesnotapplytofencesrequiredbytheseregulationsasvisualbuffers
orscreens.Allotherfenceserectedonaresidentiallotorinaresidentialzoning
districtshallnotexceedsix(6)feet.
b. Exception:Wildlifefencesdesignedtoexcludedeerorelkfromresidential
gardens,uptoeight(8)feetinheight,maybeconstructedtoenclosethe
minimumareanecessarytoprotectplantedareasiftherearenogapsmorethan
eighteen(18)inchesbetweenhorizontalfencecomponents,nobarbedwireor
othercomponentsorattachmentsinjurioustowildlife,andthetoprailishighly
visible(flagsmaybeused).

ATTACHMENT 3d

Jamie Erbacher
From:
Sent:
To:
Subject:

Jennie Dixon
Wednesday, January 04, 2017 2:55 PM
Jamie Erbacher
Fw: proposed zoning amendments (Tim O"leary)

From: Tim O'Leary <to@kettlehouse.com>
Sent: Tuesday, January 3, 2017 12:24 PM
To: Jennie Dixon
Subject: proposed zoning amendments
Hi Jennie
I am all in favor for approving Pyramidal Zoning for Missoula County. Please let me know what type of detail you’d like
to see in an email of support.
Thanks
TIm
Sláinte
Tim O'Leary
Kettlehouse Brewing Company LLC
www.kettlehouse.com
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ATTACHMENT 3f

From:
To:
Cc:
Subject:
Date:

Jennie Dixon
Elizabeth Costigan
Karen Hughes; Pat O"Herren; Jamie Erbacher; missoulacd@macdnet.org
Re: Zoning meeting last night
Wednesday, February 01, 2017 10:11:17 AM

Hi Elizabeth,
Thanks for attending our County Zoning Amendment Forum. We are very appreciative of
citizen comment as it helps yield a better product in the end - thank you!
Answers / Thoughts about questions you posed in email below:
1. It is not our intent to allow building right up to rivers. The current rule is buildings must
be setback 40' from landforms with a slope greater than 25%. We will do some thinking
about how to comprehensively address this comment relative to setbacks from
watercourses. The County reviews construction for compliance with building codes, grading
and drainage to protect from areas of instability. There are also floodplain regulations that
keeps construction out of flood hazard areas. Another effective streamside and streambed
protection is the 310 Permit issued by the Conservation District for construction/landscaping
impacts to a perennial stream. The Conservation District can require a separation from a
stream based on site-specific constraints, ranging up to 50' or more where necessary. You
can contact the Conservation District for more information at 829-3395 ext. 101.
2. The amendments do not propose to increase density in any of the zoning districts.
Reduced yards and lack of space are always something we consider when revising zoning,
but since density is not changing, we did not identify it as a negative impact on quality of life
in this proposal.
3. The ridgelines around Missoula are protected by a rule that states, "the highest part of
any structure shall be a minimum of 80 vertical feet below the closest point on the nearest
prominent hilltop or ridgeline."
Please feel free to let me know if you have any other questions or comments. We will be
finalizing our report to the Planning Board later this week, and any comments you send by
then will be attached to the packet they receive (in addition to the comments you sent
below). Of course, you can alway provide comment up until the close of the public hearing,
which is scheduled for Feb. 21 Planning Board and March 9, County Commissioners.
Thanks again,
Jennie Dixon, Planner IV, AICP
Missoula County Community and Planning Services
323 W. Alder
Missoula, MT 59802
ATTACHMENT 4g

406-258-4946
From: Elizabeth Costigan <ebeth.irene@gmail.com>
Sent: Thursday, January 26, 2017 9:15 AM
To: Jennie Dixon
Subject: Zoning meeting last night

Hello!
Thank you for sharing your presentation with us last night. It was very informative and I
respect your foresight to change zoning so that small shops and local groceries can enter a
closed system, and your appreciation for quality of life.
I am sorry to have had to leave early and not be able to fill out a comment card.
Thank you for getting me thinking, and in advance, for reading my follow up thoughts.

Follow Up -

1. Building right next to rivers and mountains. I am not sure if that is the intent, but it
seems like a controversial idea. Environmental impact survey? Potential damage to homes
via land shifting. Also, I believe that alongside mountains and rivers should be kept as public
space for the community to enjoy together. Its a place of beauty and peace, that is
essential to quality of life.
2. Space is important. Each house should have enough yard to be able to live and breathe,
either by having enough space to have a garden in the back or by having a large communal
green space. A poor quality of life will negatively affect the neighborhood. A positive
quality of life will positively affect the neighborhood.
Colorado has seen a lot of housing squashed together in lots and it is very unfortunate and
claustrophobic.
3. Will the extra 4 feet affect being able to see the mountains by those that live in the
neighborhood? Santa Fe, NM has a rule that no building can be built taller than the
cathedral, which is kind of interesting.
4. Also wanted to echo Derek Goldmans comment about the importance not being able to
see housing from the river and river trail.

ATTACHMENT 4g

Thank you very much for your time,
Elizabeth Costigan
585-857-5574
ebeth.irene@gmail.com
Jewelry Designer - EiC Jewelry
www.eicjewelry.com
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