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NOTE:  THIS APPENDIX IS A FORM OF PETITION TO ESTABLISH, CHANGE, OR
ABANDON A COUNTY ROAD PURSUANT TO MONT. CODE ANN. §7-14-2601 ET SEQ.,
WITH COMMENTARY.  ALTERNATIVE AND OPTIONAL PROVISIONS ARE ENCLOSED
IN BRACKETS.  WHEN PREPARING A PETITION TO ESTABLISH A COUNTY ROAD, THE
PROVISIONS RELATING TO CHANGING OR ABANDONING A COUNTY ROAD WILL NOT
BE REQUIRED.  

[PETITION TO ESTABLISH A COUNTY ROAD RIGHT-OF-WAY ALONG _________]

[PETITION TO RELOCATE A PORTION OF THE RIGHT OF WAY
OF ________ ROAD TO THE ACTUAL LOCATION OF THE ROAD]

[PETITION TO ABANDON A PORTION OF THE RIGHT OF WAY
OF _________ ROAD]

The persons who have signed this petition [see Comment 1], who are at least ten landowners
in [the road district of ________ County, which includes all of _________ County] [Road District
No. ___, ________ County, which includes those portions of ________ County located to the west
of _________] [see Comments 2 and 3], hereby petition the Board of County Commissioners of
________ County [see Comment 4] to [establish a county road along _______ Creek] [relocate a
portion of the right-of-way of _______ Road to the actual location of the road] [abandon a portion
of the right-of-way of ________ Road] [abandon an unused and unimproved county road right-of-
way] in Sections __ and __, Township __ North, Range __ West, P.M.M.  This petition is being filed
pursuant to Montana Code Annotated Sections 7-14-2601 through 7-14-2615.  The location of [the
new county road right-of-way being requested by the petitioners] [the right-of-way for ______ Road
as it was established in 18__ and the current location of _____ road] [______ Road and the portion
of that road which the petitioners request be abandoned] are shown in the map which is attached to
this petition as Exhibit A.  [See Comments  5 and 6].  In support of this petition, the petitioners state
as follows:  

1.  [DESCRIBE THE LOCATION OF THE ROAD AS REQUIRED BY MONT. CODE
ANN. §7-14-2602(2), FOR EXAMPLE:] As shown on the copy of the USGS Mud Lake 7.5'
topographic map which is attached to this petition as Exhibit A, Rocky Road begins at Highway 500
about two miles north of the Town of Bucolic Butte, runs west along the north boundaries of
Sections 27, 28, and 29, Township ___ North, Range ___ West, P.M.M., and then swings northwest
across Grass Prairie to the southeast corner of Mud Lake.  [See Comment 7].

2.  [DESCRIBE THE ORIGIN AND BASIS OF ANY CURRENT PUBLIC ROADS IN THE
AREA IN DETAIL, FOR EXAMPLE:] [Hogback Ridge Road was established as a county road
pursuant to a road petition filed with the Hardrock County Commission by Smith et al. on June 3,
1911.  Copies of the road petition, the viewers’ report, a survey prepared by the Hardrock County
Surveyor, and other documents relating to the road petition are located in Department of Public
Works File No. 2760.  Actions of the Hardrock County Commission  with respect to the road
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petition can be found in Volume D of Commissioners Journals, Pages 54, 61, and 69.  On September
16, 1911, the Hardrock County Commission adopted a resolution establishing Hogback Ridge Road
as a forty foot wide county road right-of-way.  In June of 1912, the Hardrock County Surveyor
prepared a survey of the centerline of the road, which is contained in File No. 2760.  The location
of Hogback Ridge Road is shown in Road Book A, Page 53.] [The right of way for Rocky Road
along the north boundary of Section 27 was granted to the county by easement agreements recorded
on August 5, 1901, in Book 23, Page 243, and on November 20, 1901, in Book 24, page 48.
However, the right-of-way for Rocky Road along the north boundaries of Sections 28 and 29 is only
a prescriptive county road.  Records in the office of the County Road Supervisor indicate that the
County has maintained Rocky Road on a regular basis since 1936, and Rocky Road is shown on
County Road Maps prepared by the County Surveyor dated 1911, 1922, and 1945.] [Shady Acres
Lane was dedicated to the public by the certificate of dedication on the plat of Shady Acres Addition,
which was signed by the Board of County Commissioners on January 23, 1958, and recorded on
February 7, 1958.]  [See Comment 8].

3.  [DESCRIBE THE ACTION YOU WANT THE COUNTY COMMISSION TO TAKE,
FOR EXAMPLE:] [We request that the county commission establish the portions of Dry Gulch Road
which run through the east half of Section 17, Township __ North, Range __ West, P.M.M., as
shown on the map which is attached to this petition as Exhibit A, as a county road.] [We request that
the county commission relocate the right-of-way for Sagebrush Road from the west side of Gumbo
Creek, where it was established by petition in 1923, to the current physical location of Sagebrush
Road on the east side of Gumbo Creek, as shown on Certificates of Survey No. 1526, 1840, and
2103.] [We request that the county commission abandon the portions of Mallard Lake Road between
the west boundary of Section 4, Township __ South, Range __ East, and the south shore of Mallard
Lake, as shown on the map which is attached to this petition as Exhibit A.] [See Comments 9
and 10].  

4.  As required by Mont. Code Ann. Section 7-14-2602(6), the necessity for and advantage
of the action requested by this petition is as follows:[FOR EXAMPLE:]

(a)  The relocation of the 1914 right-of-way to the current location of Mud Lake Road
will assure that there is public access along Mud Lake Road, will assure that landowners in
the Mud Lake area will have legal access to their properties, and will prevent uncertainty
concerning the location of the right-of-way for Mud Lake Road from clouding the title to
land in the area.

(b)  Rocky Ridge Road is an important source of physical access to public land in the
Boulder Hills.  The general public currently does not have a right of legal access along Rocky
Ridge Road.  The establishment of Rocky Ridge Road as a county road would provide the
general public with legal access to much of the public land in the Boulder Hills.

(c)  The establishment of Pine Flats Road as a county road would officially confirm
the public nature of the road, which may already be a prescriptive county road as a result of
public use and county maintenance over many decades, without the necessity of litigation.
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(d)  For many decades no public use has been made of the portions of the right-of-
way which this petition requests be abandoned, and no identifiable road is currently located
in or near the west half-mile of the right-of-way.

(e)  The portions of the right-of-way which this petition requests be abandoned are
not required to give legal access to any land in the area.  Properties along the base of Rocky
Ridge have legal access from Highway __, and properties on top of Rocky Ridge have legal
access via the Boulder Hills Road, which was established as a county road in 1932 through
the petition process.

(f)  There is no identifiable road along most of the right-of-way which this petition
requests be abandoned.  As a result, attempts by members of the public to follow the general
route of the old right-of-way in four wheel drive vehicles, all terrain vehicles, and
motorcycles will result in trespass problems over a large area, will result in the establishment
of many usage roads, will result in damage to fences and irrigation ditches, and will result
in unsightly scarring and soil erosion.

5.  [RECOMMENDED WHEN THE PETITION REQUESTS THE RELOCATION OF A
COUNTY ROAD RIGHT-OF-WAY:] The right-of-way relocation requested by this petition will
not affect legal or physical access to any private land or public land or water via ________ Road.

6.  [REQUIRED WHEN THE PETITION REQUESTS THE ABANDONMENT OF A
COUNTY ROAD:]  [As required by Mont. Code Ann. Section 7-14-2615(3), the county road which
this petition requests be abandoned does not provide access to any public land or water.] [The county
road which this petition requests be abandoned provides access to public land and water in the
___________ area, but as required by Mont. Code Ann. Section 7-14-2615(3), __________ Road,
which is a public road, provides substantially the same access to that public land and water because
__________.]

7.  [REQUIRED WHEN THE PETITION REQUESTS THE ABANDONMENT OF A
COUNTY ROAD:]  [As required by Mont. Code Ann. Section 7-14-2615(4), the county road which
this petition requests be abandoned does not provide access to any private land.] [The county road
which this petition requests be abandoned provides access to two or more landowners, but as
required by Mont. Code Ann. Section 7-14-2615(4), all of the landowners to whom the county road
provides access have agreed to the abandonment.] [See Comments 11 and 12].

8.  [REQUIRED WHEN THE PETITION REQUESTS THE DISCONTINUANCE OF A
STREET OR ALLEY IN AN UNINCORPORATED TOWN OR TOWNSITE:]  [The street which
this petition requests be abandoned is located in the unincorporated town of ______, but as required
by Mont. Code Ann. Section 7-14-2616(1), all of the owners of lots on the street have signed this
petition, and the street can be abandoned without detriment to the public interest.] [The street which
this petition requests be abandoned is located in the unincorporated town of ________, but as
required by Mont. Code Ann. Section 7-14-2616(2) the street is to be abandoned for school purposes,
and seventy-five percent of the lot owners on the street have signed this petition.  [See Comment 13].
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9.  [IF NECESSARY, DESCRIBE ACTIONS TAKEN TO PRESERVE PRIVATE ACCESS
ALONG AN ABANDONED COUNTY ROAD RIGHT OF WAY, FOR EXAMPLE:] [Petitioners
Smith, Jones, and Brown have entered into an easement agreement which will provide them with
private access along Pine Mountain Road if the county commission abandons the county road right-
of-way along Pine Mountain Road, as requested by this petition.  A copy of the signed easement
agreement is attached to this petition as Exhibit __.  The original easement agreement has been
deposited with _______ under an agreement which requires her to record the easement if and when
the board of county commissioners abandons Pine Mountain Road.]  [See Comment 14]. 

10.  [DESCRIBE THE WIDTH AND LOCATION OF THE NEW RIGHT-OF-WAY, FOR
EXAMPLE:] We request that the county road right-of-way be sixty feet wide, and that it consist of
the thirty feet on both sides of the centerline of the existing road.  [See Comment 15].

11.  [FOR USE IN AN ABANDONMENT PETITION IF THERE ISN’T A SEPARATE
STRIP OF LAND UNDER THE COUNTY ROAD, AND THE RIGHT-OF-WAY IS SHOWN ON
A SUBDIVISION PLAT OR A CERTIFICATE OF SURVEY AS REQUIRED BY MONT. CODE
ANN. §76-3-305(1):]  The right-of-way for _____ Road is an easement, as required by Mont. Code
Ann. §76-3-305(1), and there isn’t a separate strip of land under the county road easement, so the
abandonment of the easement will not affect the title to the land underneath the easement. 
Consequently, the county commission will not need to determine to which adjoining properties the
title to the vacated right-of-way will revert, as required by Mont. Code Ann. §76-3-305(1).

12.  [FOR USE IN AN ABANDONMENT PETITION IF THERE IS A SEPARATE STRIP
OF LAND UNDER THE COUNTY ROAD, AND THE ADJOINING LANDOWNERS WISH TO
OWN THE LAND TO THE CENTER OF THE ROAD:]  The right-of-way for _____ Road is an
easement, as required by Mont. Code Ann. §7-14-2107(3), but the boundaries of the parcels of land
along _______ Road run along the edges of the right-of-way for _______ Road.  The petitioners
request that the county commission state in its abandonment resolution that upon the abandonment
of the county’s road easement, the ownership of the land underneath that easement will revert to the
adjoining landowners, with each landowner receiving fee simple ownership from the edge of that
landowner’s property to the center of the road, as required by [Mont. Code Ann. §76-3-305(1) and]
[See Comment 16] Bailey v. Ravalli County (1982), 201 Mont. 138, 653 P.2d 139.

13.  [FOR USE IN AN ABANDONMENT PETITION IF THERE IS A SEPARATE STRIP
OF LAND UNDER THE COUNTY ROAD, AND THE ADJOINING LANDOWNERS WISH TO
OWN THE LAND TO SOMETHING OTHER THAN THE CENTER OF THE ROAD:]  The right-
of-way for _____ Road is an easement, as required by Mont. Code Ann. §7-14-2107(3), but the
boundaries of the parcels of land along _____ Road run along the edges of the right-of-way for
_______ Road.  The petitioners request that the county commission state in its abandonment
resolution [as required by Mont. Code Ann. §76-3-305(1)] [See Comment 16] that upon the
abandonment of the county’s road easement, the ownership of the land underneath the right-of-way
will revert to the adjoining landowners in the following manner: [DESCRIBE THE DESIRED
REVERSION].  A map showing the ownership reversion requested by this petition is attached to this
petition as Exhibit __.  The reasons that the petitioners have requested this ownership reversion,
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rather than requesting that each landowner receive fee simple ownership from the edge of that
landowner’s property to the center of the road, as provided for in Bailey v. Ravalli County (1982),
201 Mont. 138, 653 P.2d 139, are as follows: [EXPLAIN THE REASONS FOR THE REQUESTED
REVERSION].  All of the landowners along the portion of the right-of-way which is to be
abandoned have indicated their consent to the reversion requested by this paragraph by signing this
petition.

14.  [FOR USE IN ABANDONMENT PETITIONS IF ALL UTILITY LINES HAVE
EASEMENTS] Utility lines owned by ______ and ______ are located in the county road right-of-
way which this petition asks the board to abandon.  Those utility companies have easements for
those utility lines which are recorded at Book __, Page __, and Book __, Page __.  Consequently,
the abandonment of the county road right-of-way will not affect the utility lines in that right-of-way.

15.  [FOR USE IN ABANDONMENT PETITIONS IF UTILITY LINES DO NOT HAVE
EASEMENTS, AND THE PETITION WAS NOT FILED PURSUANT TO MONT. CODE ANN.
§7-14-2616] Utility lines owned by ______ and ______ are located in the road right-of-way which
this petition asks the board to abandon.  Those utility companies do not have recorded easements for
those utility lines.  Because neither Mont. Code Ann. §7-14-2617 nor Mont. Code Ann. §76-3-305
applies to the abandonment requested by this petition, the petitioners agree that the board of county
commissioners can require the petitioners to grant easements to those utility companies covering the
entire length of the right-of-way which is to be abandoned before the board adopts a resolution which
abandons the right-of-way.

16. [FOR USE IN ABANDONMENT PETITIONS IF UTILITY LINES DO NOT HAVE
EASEMENTS, BUT THE PETITION WAS FILED PURSUANT TO MONT. CODE ANN.
§7-14-2617] Utility lines owned by _______ and _______ are located in the street right-of-way
which this petition ask the board to discontinue.  Those utility companies do not have recorded
easements for those utility lines.  However, because this petition was filed pursuant to Mont. Code
Ann. §7-14-2616, under Mont. Code Ann. §7-14-2617 and §76-3-305(2) the discontinuance of the
street right-of-way will not affect the right of those utilities to continue to maintain their lines in the
right-of-way.

17.  [REQUEST FOR A SURVEY OF THE ROAD:]  We request that the county
commission prepare and record a survey of the road right-of-way pursuant to Mont. Code Ann.
§7-14-2606.

18.  [REQUEST FOR CONSTRUCTION OF THE ROAD:]  We request that the county
commission construct a road in the right-of-way and open the road to the public, pursuant to Mont.
Code Ann. §7-14-2605.

19.  [REQUEST THAT THE RESOLUTION BE RECORDED:]   We request that the county
commission record a certified copy of the resolution which [establishes/relocates/abandons] the
county road right-of-way, so that persons searching the real estate records will have notice of the
[establishment/relocation/abandonment] the county road right-of-way, and so title companies will
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disclose the effect of the resolution in title commitments and title policies.  [See Comment 17].

20.  As required by Mont. Code Ann. Section 7-14-2602(3), attached to this petition as
Exhibit __ is a list of the names and addresses of the landowners who would be affected by this
petition, and attached to this petition as Exhibit __ is a map showing the location of the property
owned by each of those landowners.  [See Comments 18, 19, and 20].  Efforts have been made to
provide a copy of the petition to each of the landowners listed on Exhibit __, either in person or by
mail. [See Comment 21]. The landowners who have signed this petition consent to the actions
requested by this petition.  [See Comment 22]

21.  [EXPLAIN WHETHER LANDOWNERS WILL BE ENTITLED TO A REWARD OF
DAMAGES PURSUANT TO MONT. CODE ANN. §7-14-2607, FOR EXAMPLE:] [Because a
road currently exists and is being used by the public along the county road right-of-way which is
requested by this petition, the petitioners do not believe that any of the landowners whose land is
adjacent to or in the area of the requested right-of-way will be entitled to an award of damages as a
result of the establishment of the county road right-of-way under Mont. Code Ann. Section
7-14-2607.] [Pursuant to Mont. Code Ann. Section 7-14-2607(1), the petitioners state that they
believe that the benefits which the road right-of-way requested by this petition will provide to each
landowner whose land is adjacent to or in the area of the requested right-of-way will exceed the
damages caused by the road right-of-way.] [Pursuant to Mont. Code Ann. Section 7-14-2607(1), the
petitioners state that they believe that the net damages which will be sustained by each landowner
through whose land the proposed road right-of-way will run, determined by estimating both the
damages and benefits which will accrue as a result of the creation of the road right-of-way, will be
$____ per square foot of right-of-way.  However, the county will not be required to pay any net
damages to the landowners who have indicated below their signature that they waive damages.] [See
Comment 23].

______________________________________________________________ ______________________________________________________________
SIGNATURE SIGNATURE

______________________________________________________________ ______________________________________________________________
NAME, AND TITLE IF ANY (PLEASE PRINT) NAME, AND TITLE, IF ANY (PLEASE  PRINT)

______________________________________________________________ ______________________________________________________________
NAME OF ENTITY OR TRUST, IF ANY NAME OF ENTITY OR TRUST, IF ANY

______________________________________________________________ ______________________________________________________________
MAILING ADDRESS MAILING ADDRESS

______________________________________________________________ ______________________________________________________________
CITY/STATE/ZIP CITY/STATE/ZIP

______________________________________________________________ ______________________________________________________________
DATE OF SIGNATURE DATE OF SIGNATURE

I (_______ DO) ( _______ DO NOT) WAIVE DAMAGES I (_______ DO) ( _______ DO NOT) WAIVE DAMAGES
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______________________________________________________________ ______________________________________________________________
SIGNATURE SIGNATURE

______________________________________________________________ ______________________________________________________________
NAME, AND TITLE IF ANY (PLEASE PRINT) NAME, AND TITLE, IF ANY (PLEASE  PRINT)

______________________________________________________________ ______________________________________________________________
NAME OF ENTITY OR TRUST, IF ANY NAME OF ENTITY OR TRUST, IF ANY

______________________________________________________________ ______________________________________________________________
MAILING ADDRESS MAILING ADDRESS

______________________________________________________________ ______________________________________________________________
CITY/STATE/ZIP CITY/STATE/ZIP

______________________________________________________________ ______________________________________________________________
DATE OF SIGNATURE DATE OF SIGNATURE

I (_______ DO) ( _______ DO NOT) WAIVE DAMAGES I (_______ DO) ( _______ DO NOT) WAIVE DAMAGES

[See Comments 24 and 25 regarding the signature lines].

COMMENTS ON THE FORM OF ROAD PETITION

Comment 1:  Who are the petitioners?  At the time that you begin to circulate the petition
for signature, you won’t know how many landowners are ultimately going to sign it.  I suggest that
you recite that the petition has been signed by the persons required by Mont. Code Ann.
§7-14-2601(1), which will generally be ten landowners in the county.

Comment 2: Who must sign the petition?  Mont. Code Ann. §7-14-2601(1) provides that
the petition must be filed by  “Any 10, or a majority, of the freeholders of a road district . . . .”  

(a)  The meaning of the term “freeholders.”  The term “freeholders” isn’t defined
in the Montana Code Annotated, but Mont. Code Ann. §70-15-206 provides that “[e]states
of inheritance and for life are called estates of freehold,” and Black’s Law Dictionary (the
leading source of information about archaic legal terms) defines the term “freeholder” as
“[o]ne having title to realty; either of inheritance or for life; either legal or equitable title. 
A person who possesses a freeholder estate; i.e. the owner of a freehold.” Thus a freeholder
is a landowner, although when property is the subject of a contract for deed, arguments may
arise about whether the buyer, the seller, or both are qualified to sign a county road petition. 

(b)  How many signatures are required.  Mont. Code Ann. §7-14-2601(1) requires
road petitions to be signed by any 10 freeholders, not by the freeholders who own ten parcels
of land, so if a petition is signed by two co-tenants who own a parcel of land, such as a
husband and a wife, they count as two signatures, not just one signature.  Similarly, a
landowner who owns ten parcels of land only counts as one signature.  If a parcel of land is
owned by an entity, only the entity, and not the members, partners, or shareholders of the
entity, is the “owner” of the parcel for purposes of signing a county road petition.  If a person
owns one parcel of land as an individual, and is a member, partner, or officer of an entity
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which owns a second parcel of land, that person could sign the petition separately in each
capacity and qualify as two signatures.  In Chennault v. Sager (1980), 187 Mont. 455, 610
P.2d 173, in which the Gallatin County Commission had approved the abandonment of a
county road pursuant to a petition signed by only four freeholders, the Montana Supreme
Court held that  “[t]he District Court correctly held that, because there was a failure to
substantially comply with the statutes on abandonment, the proceeding was void initially. 
The commissioners were without authority to act with respect to the abandonment.”  187
Mont. at 463, 610 P.2d at 177.

(c)  The meaning of the term “road district.” In Mont. Code Ann. §7-14-2901, the
term “road district” could mean either a road district established pursuant to Mont. Code
Ann. §7-14-2121(1), or a “road improvement district” previously established pursuant to
Mont. Code Ann. §7-14-2901 et seq.  Mont. Code Ann. §7-14-2121(1) provides that “[i]f the
board does not divide the county into districts, the county itself shall constitute one road
district.”  In the 1800's and the early 1900's, counties contained many “special road districts,”
which were provided for in Rev. Code Mont. §1652-§1675 (1935) and its predecessors. 
Special road districts were abolished by ch. 35, 1939 Mont. Laws 54, which was codified as
Rev. Code Mont. §32-601 and §32-602 (1947), but boards of county commissioners were
authorized to divide counties into road districts by ch. 100, §1, 1931 Mont. Laws 195, which
was later codified as Rev. Code Mont. §4465.1 (1935), Rev. Code Mont. §16-1002 (1947),
and is currently codified as Mont. Code Ann. §7-5-2103.  In many counties the entire county
comprises a single road district, but in others the county is divided into two or more road
districts.  Thus, before you begin collecting signatures on a road petition, you need to
determine if the county has been divided into road districts, and if so the boundaries of the
road district which contains the road which is the subject of the petition.  In counties which
contain only one road district, the owner of land anywhere in the county is qualified to sign
a road petition.

Comment 3:  Who should sign the petition.  Mont. Code Ann. §7-14-2601(1) permits
landowners in a road district who have no connection with a proposed road to sign a road petition. 
Since in many cases the entire county is a single road district, anybody in the county (for example,
the lawyer who prepared the petition and his secretary) can sign a road petition.  However, in order
to show political support for the road petition, I recommend that as many of the petitioners as
possible be people who have a direct interest in the road.  In some cases the proposed county road
only affects one or two landowners, and in those cases it may be necessary to persuade some random
landowners in the county to sign the petition, in order to obtain the 10 required signatures.

Comment 4:  Where the petition must be filed.  Under Mont. Code Ann. §7-14-2601, the
process of creating a county road right-of-way by petition is initiated by filing a petition with the
board of the county in which the proposed right-of-way is located.  If the proposed road right-of-way
is on the dividing line between two counties, Mont. Code Ann. §7-14-2601(2) provides that a copy
of the petition must be presented to the board of each county, and the two boards shall act jointly. 
If portions of the proposed road right-of-way run through two different counties, rather than along
the boundary between the two counties, the petitioners could try to file a single petition with both
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counties under Mont. Code Ann. §7-14-2601(2), but the counties might require that a separate
petition be filed with each county for the portion of the proposed road right-of-way in that county.

Comment 5:  Attach a map to the petition.  I suggest that the petition accurately describe
the location of the road right-of-way which is the subject of the petition by section, township, and
range, but this description will be meaningless to most of the landowners who read the petition.  A
picture is worth a thousand words.  Attach a map to the petition which shows the location of the road
right-of-way which is the subject of the petition.  Include a legend which identifies things such as
“current county road right-of-way,” “portion of right-of-way proposed to be abandoned,” and
“location of proposed new county road right-of-way.”  Examples of this kind of map are attached
to this form.

Comment 6:  Distinguish between the physical road and the right-of-way.  In some
situations it is helpful to distinguish between the right-of-way and the physical road.  This is a
concept which will be unfamiliar to many of the landowners who read the petition.  For example,
you may need to explain that “the county road right-of-way created by the county commission in
1898 runs along the south side of Boulder Creek, but Gravely Road now runs along the north side
of the creek.”

Comment 7:  Refer to publically available maps.  When possible, describe the location
of the road right-of-way by reference to publically available maps.  For example, the petition could
state that “the location of Gravely Road is shown in the Boulder Creek USGS 7.5' topographic map,”
or “the location of Gravely road is accurately shown on Certificates of Survey 534, 2058, and 2371.”

Comment 8:  Describe the basis for existing county road rights-of-way in detail.  I
suggest that you describe the history and origin of any relevant county road rights-of-way in as much
detail as you can. I think you can’t expect landowners in the area to sign the petition, and you can’t
expect the county commission to approve the petition, unless they understand the history and origin
of the public road rights-of-way in the area.  In many cases it will take a considerable amount of
research to determine the origin of the public road rights-of-way in the area.  You may need to
explain historical matters, such as the fact that the area in which the right-of-way is located was
originally part of a neighboring county.  In some cases you may need to explain legal issues.  It may
be helpful to attach copies of historical maps to the petition.  Your historical and legal explanations
may go over the heads of some of the landowners in the area, but the county commission and the
county attorney will greatly appreciate the explanations.  If the history of the road is long and
complicated, it may be better to briefly summarize the history of the road in the petition, and to
explain the history of the road in detail in a cover letter to the board.

Comment 9:  Abandon a logical section of right-of-way.  When filing a county road
abandonment petition, in many cases it doesn’t make sense to abandon only the portion of the county
road right-of-way which runs through your client’s property, leaving valid county road rights-of-way
running into both sides of that property. For example, if your client owns a lot in a subdivision, and
county records show an old county road right-of-way running through the middle of various lots in
the subdivision, don’t request the abandonment of only the portion of the right-of-way which runs



MONTANA PUBLIC ROAD LAW , © 2017 BY PETER S. DAYTON, ALL RIGHTS RESERVED APPENDIX G, PAGE 10

through your client’s lot.  Instead, abandon the entire section of old right-of-way which runs through
the subdivision.  In addition to producing better results for the public, the longer abandonment may
increase the number of landowners who support the abandonment petition, and it will make it
unnecessary for other landowners in the area to file separate abandonment petitions.  County
Commissions may want to reject a petition which requests the abandonment of a short segment of
county road, and require the petitioners to file a new petition which requests the abandonment of a
logical section of the county road right-of-way.

Comment 10:  Abandonment versus relocation.  Landowners and commissioners may feel
more comfortable with a petition which requests that a county road right-of-way be relocated from
one place to another, than with a petition which requests the abandonment of a current county road
right-of-way and the creation of a new right-of-way.  If the relocation of a right-of-way doesn’t affect
the legal access to any private or public land, the petition shouldn’t need to satisfy the requirements
of Mont. Code Ann. §7-14-2615 or §7-14-2616.  If the relocation does affect the legal access to any
private or public land, the petition will need to satisfy the requirements of those statutes.

Comment 11:  Abandonment of a county road which benefits only one landowner. 
Mont. Code Ann. §7-14-2615(4) provides that “[t]he board may not abandon a county road or right-
of-way used to access private land if the access benefits two or more landowners unless all of the
landowners agree to the abandonment.”  This statute does not appear to prohibit a county
commission from abandoning a county road which provides access to only one landowner over that
landowner’s objections.

Comment 12:  What does “agree to the abandonment” mean?  Mont. Code Ann.
§7-14-2615(4) provides that “[t]he board may not abandon a county road or right-of-way used to
access private land if the access benefits two or more landowners unless all of the landowners agree
to the abandonment.”  The phrase “agree to the abandonment” could be interpreted to require an
affirmative action by each landowner benefitted by the road right-of-way, such as signing the petition
or sending a letter to the commission consenting to the abandonment, not just passive failure to
object to the abandonment. 

Comment 13:  Discontinuance of a street or alley in an unincorporated town or
townsite. If a petition requests the discontinuance of a street or alley in an unincorporated town or
townsite, the statutes do not indicate whether the petition only needs to satisfy the requirements of
Mont. Code Ann. §7-14-2616, or if it needs to satisfy the requirements of both Mont. Code Ann.
§7-14-2615 and §7-14-2616.

Comment 14.  Preservation of private access along abandoned county road right-of-
way.  In some cases when a county road right-of-way is abandoned, the landowners in the area of
the right-of-way will need to make arrangements between themselves to provide for private access
along the road.  I suggest that any easement agreements be negotiated, signed, and either placed in
escrow or recorded before the county road abandonment petition is circulated for signature.  A risk
of placing the easement agreement in escrow is that before the petition is approved, a landowner may
die or sell his property to somebody who doesn’t have notice of the easement agreement.  If the
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county road right-of-way is located on a strip of land which is under different ownership than the
adjacent parcels, the landowners along the county road may not have the power to grant each other
easements along the road until the land under the road reverts to them as a result of the abandonment
of the county road.  See Bailey v. Ravalli County (1982), 201 Mont. 138, 653 P.2d 139.  However,
if the easement is recorded before the petition is filed, it will become effective at the time that the
title to the land under the road reverts to adjoining landowners.  See Mont. Code Ann. §70-20-302.

Comment 15:  Width of the county road.  Mont. Code Ann. §7-14-2112(1) provides that
“[t]he width of all county roads, except bridges, alleys, or lanes, must be 60 feet unless a greater or
smaller width is ordered by the board of county commissioners on petition of an interested person.”
If the petitioners want the right-of-way to be something other than 60 feet wide, they should request
that width in the petition.

Comment 16.  Applicability of Mont. Code Ann. §76-3-305(1).  Mont. Code Ann.
§76-3-305(1) requires cities and counties to specify to which adjoining properties the title to a
vacated public road right-of-way is to revert.  This statute only applies to county road vacations in
the situations provided for in Mont. Code Ann. §7-14-2616, §7-5-2501, and §7-5-2502, which
generally involve county roads created by subdivision plats and certificates of survey located outside
of any city.  For example, the statute wouldn’t apply to a county road right-of-way bordered on either
side by separate certificates of survey which don’t include the right-of-way, or which runs through
metes and bounds or aliquot parcels.  Nevertheless, if a county road easement is located on a strip
of land owned in fee by somebody other than the adjoining landowners, I suggest that the
abandonment petition specify how the petitioners would like the county commission to divide the
strip of land. 

Comment 17.  Request for recording the resolution.  Currently some title companies are
including a standard exception in all of their title commitments and policies which excludes
“[c]ounty road rights-of-way not recorded and indexed as a conveyance of record in the office of the
Clerk and Recorder pursuant to Title 70, Chapter 21, M.C.A. . .  . ,” or language to that effect.  If the
resolution is recorded, title companies should disclose it in commitments and policies.

Comment 18.  What landowners are affected by the petition?  Mont. Code Ann. §7-14-
2602(3) requires county road petitions to list “the lands and owners affected” by the petition.  In
some cases, a road petition will only affect  a handful of parcels of land and landowners.  In other
cases, arguably every landowner in the region is affected by the petition.  You will need to decide
what landowners to list in the petition as being “affected” by the petition.  I suggest that you identify
those landowners on a map of the area of the road right-of-way.  The map may persuade the county
commission that you have satisfactorily identified the lands and owners affected by the petition, but
in some cases the county commission may want to send notices to a broader or narrower range of
landowners.  Examples of lists of landowners and the maps associated with them are attached to this
form.

Comment 19.  The names and addresses of affected landowners.  I attach to each county
road petition a list of the exact names of the landowners affected by the petition, as shown in the real
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estate records, with their addresses, for the following reasons: 

(a)  You can use the list when sending copies of the petition to affected landowners
for execution. 

(b)  The list will help landowners sign their names in the same manner shown in the
real estate records.  If a person signs his or her name using a nickname, the county may have
difficulty confirming that  the person is a landowner in the county.  If a parcel is owned by
a limited liability company, partnership, corporation, or other entity, the petition needs to be
signed by appropriate members, partners, or officers of the entity on behalf of the entity. If
a parcel is owned by a trust, the trustees of the trust need to sign on behalf of the trust.  When
you circulate the petition for signature, you can advise landowners that the list of affected
landowners lists their names as shown in the real estate records, and that they should sign
their names in the manner shown on the list.

(c)  The list will provide the county with the current addresses of the affected
landowners, which the county can use when sending a notice of the hearing on the petition
to affected landowners, as required by 37 Mont. Op. Atty. Gen. No. 130 (1978).  However,
you may want to use the landowner’s address as shown in the tax records, even if you know
that you have a better address for the landowner, because the county may not be willing to
send notices to anyplace other than the landowner’s tax bill address.  Another option would
be to list both the landowner’s tax bill address and best current address, so the county can
send notices to both addresses.

Comment 20.  How to prepare the list of affected landowners.  You can assemble the list
of the names and addresses of affected landowners from tax records, from information available on
the internet, or from lists maintained by homeowners’ associations.  You may want to hire a title
company to prepare the list, and to give you a copy of the vesting deed for each affected landowner.

Comment 21.  Contacting affected landowners.  Delivering a copy of the petition to
affected landowners, either in person or by mail, can be a lot of work.  In many cases landowners are
on extended vacation, in military service, living at a summer or winter residence, working overseas,
physically or mentally incapacitated, or otherwise unavailable.  Getting the landowners to sign and
return the petition will often involve further work, as landowners often set the petition aside for
further thought and then forget about it.

Comment 22.  Consent indicated by execution of the petition.  At the time you prepare
the petition, you typically won’t know which landowners are going to sign the petition. 
Consequently, I suggest that the petition state that the landowners who have signed the petition
consent to the action requested by the petition.  I suggest that you get as many of the affected
landowners as possible to sign the petition, in order to show the county commission that there is
political support for the petition.  The county commission may not be very impressed by a road
petition which is signed by a lot of people who are not listed in the petition as affected by the
petition.
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Comment 23.  Waiver of damages.  Although Mont. Code Ann. §7-14-2602(5) provides
that when a landowner doesn’t consent to a road petition, the petition must set forth the probable cost
of the right-of-way, Mont. Code Ann. §7-14-2607 requires that damages be paid to all affected
landowners, not just affected landowners who don’t consent to the petition.  If a county commission
is concerned about the amount of damages which it may need to pay to landowners along a proposed
county road, it may refuse to grant the petition.  Consequently, I suggest that county road petitions
provide a mechanism for landowners along the road to waive any claim to damages as a result of the
actions requested by the petition.

Comment 24.  Signature lines.  Because many people’s signatures are illegible, the
signature lines at the end of the petition should include a line in which each person who signs the
petition is directed to print his or her name, and if applicable any title.  I suggest that the signature
lines include a line in which the name of any entity or trust which owns the property can be inserted. 
I suggest that you ask each person and entity who signs the petition to provide his or her address, as
that will help both you and the county contact that person or entity.

Comment 25.  Execution of the petition.  Occasionally it may be feasible to get all of the
signatures on the same copy of the petition.  In most cases, however, you will need to provide each
affected landowner or other potential signer with a separate copy of the petition.  You can attach all
the signed signature pages to a single copy of the petition when you file the petition with the county.
In order to get the petition process started, you can file the petition as soon as you have ten qualified
signatures, and then supplement the petition with additional signature pages later.
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