MONTANA SUPREME COURT

FOR IMMEDIATE RELEASE

Date: May 22, 2020

To: Montana District Court Judges and Clerks
Montana Water Court
Montana Courts of Limited Jurisdiction Judges

FROM: Mike McGrath
Chief Justice

Again, thank you for your efforts during this extraordinary time. The Judicial Branch at
all levels has responded with creativity and dedication.

The Governor has further modified his order moving the state to Phase Two effective
June 1, 2020. The Governor’s directive is attached. Many components of the extension to
Phase Two do not change the directions provided on April 27, 2020. The order allows local
public health officials to impose more stringent requirements requiring courts to stay in contact
with local public health officials. | continue to strongly recommend your local discussions
include all courts and clerks located in shared buildings so as to provide consistency to litigants,
attorneys and others.

Judges presiding over landlord tenant cases should review the section of the executive’s
directive governing evictions as well as the additional attached information.

Pursuant to both state and federal public health recommendations, | am asking courts

to continuing implementing the following practices, at a minimum, moving forward:

1. Continue using remote-hearing or telephonic hearings for cases, which will allow
you to limit the number of people in a courthouse and in a courtroom.
Attorneys or litigants who are considered to be at high-risk if exposed to COVID-

19 should be allowed to appear remotely if requesting to do so. The Center for



Disease Control’s guidance should guide these decisions|People Who Are at

Higher Risk for Severe lliness | CDC

Physical distancing in courthouses, courtrooms and offices must be maintained.
A minimum of six feet between individuals must be maintained with no more
than 50 people in group if physical distancing cannot be maintained. Again, this
will present challenges to each court, which will have to be addressed locally.
Courts should continue working with local public health officials to determine
how to screen individuals entering the courthouse. At a minimum, extensive
signage should be posted requiring people who are ill to not enter the building
and to adhere to all recommended hygiene practices recommended by the CDC.
Screening may also include temperature checks if supported and recommended
by local public health officials.

Hand sanitizer must be widely available in public spaces and in courtrooms and
other locations throughout the buildings. Building maintenance must have a
detailed plan for disinfecting and cleaning the building throughout the day.
Courts are strongly encouraged to require the use of face coverings or masks for
people entering the courthouse. The CDC has indicated masks can assist in
stopping the transmission of the illness by an asymptotic person and may be
helpful in slowing the spread of COVID-19.

Judges must continue planning locally for returning to necessary jury trials. This
planning should include consultation with the attorneys involved in the cases,

local law enforcement, and local public health entities. Jury trials must be


https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-at-higher-risk.html
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-at-higher-risk.html

conducted in such a manner as to maintain social distance and protect the
health of jurors and others. At a minimum, courts must:

a. Manage voir dire through enhanced questionnaires to the degree
possible;

b. Excuse jurors in advance who may be at high-risk or have other
appropriate reason to not report (lack of childcare, caring for a high-risk
person, etc.);

c. Work closely with local public health officials to manage the number of
jurors called for voir dire;

d. Seat jurorsin compliance with physical distancing during the trial and
deliberations;

e. Limit any in-court spectators; and,

f.  Make hand sanitizer and masks available to jurors and others in the
courtroom.

7. Again, it is crucial you coordinate with local public health officials in the event
local restrictions or recommendations are greater.

8. The state Judicial Branch will continue to limit non-essential travel for all staff.
This may result in cancellation of non-essential meetings. Each judge locally will
need to make decisions about what is non-essential.

9. Additional information will be sent to state Water Court and District Court judges
about state employee management and teleworking.

This is, and will remain, a fluid situation and will require a great deal of flexibility moving



forward. | recommend you continue staying in touch with your peers in your courthouse and
with each other to share ideas. | will monitor recommendation at the state-level and will
provide direction as needed. Again, | remain impressed by the Judicial Branch’s ability to adapt

and to show leadership in this unprecedented situation. Be well.
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TO: Montanans; all officers and agencies of the State of Montana

FROM: Governor Steve Bullock

DATE: May 19, 2020

RE: Directive implementing Executive Orders 2-2020 and 3-2020 and establishing

conditions for Phase Two
This Directive provides the conditions for the second phase of the phased reopening of Montana.

Executive Orders 2-2020 and 3-2020 declare that a state of emergency exists in Montana due to the
global outbreak of COVID-19 Novel Coronavirus.

For the duration of the emergency, § 10-3-104(2)(a), MCA, provides authority to the Governor to
“suspend the provisions of any regulatory statute prescribing the procedures for conduct of state
business or orders or rules of any state agency if the strict compliance with the provisions of any
statute, order, or rule would in any way prevent, hinder, or delay necessary action in coping with the
emergency or disaster.” Further, the statute authorizes the Governor to “control ingress and egress to
and from an incident or emergency or disaster area, the movement of persons within the area, and the
occupancy of premises within the area.” Section 10-3-104(2)(c), MCA.

In addition, Montana’s public health laws authorize the Department of Public Health and Human
Services (DPHHS or Department), acting under the Governor’s direction, to “issue written orders for
correction” of “conditions of public health importance,” to “prevent and mitigate conditions of public
health importance” through measures including “isolation and quarantine” and “abatement of public
health nuisances.” Section 50-1-202, MCA. The Department, under the Governor’s direction, may take
action to correct public health deficiencies in “buildings or facilities where persons assemble.” Section
50-1-203, MCA. The Department, under the Governor’s direction, is also authorized to impose
quarantine and isolation measures to protect public health. Section 50-1-204, MCA. Montana law
provides that these authorities will be utilized to respond to an “outbreak of disease,” § 10-3-103(4),
MCA, and to “limit the transmission of the communicable disease.” See, e.g., § 50-1-101(6), MCA.

On March 15, 2020, I issued a Directive closing non-residential public schools in Montana through
March 27. On March 24, 1 extended non-residential public school closures through April 10. The
March 24 Directive also closed certain on-premises dining and beverage businesses while expanding
and encouraging delivery, takeout, and drive-up options. On March 26, 2020, I issued a Directive
providing that, to the maximum extent possible, all individuals stay at their home or place of residence
unless engaging in certain essential activities or functions through April 10. This Directive also
required the temporary closure of non-essential businesses, provided social distancing requirements,
and limited non-essential travel. On March 30, I issued a Directive limiting evictions, foreclosures, and
disconnections through April 10. On March 30, I also issued a Directive requiring a 14-day self-
quarantine for individuals arriving in Montana for non-work-related travel through April 10. On April
7, I extended these Directives through April 24. I also issued a Directive providing additional guidance
related to evictions and providing a rent assistance program on April 13, effective through April 24. 1
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have also issued other Directives that, unlike these, are effective for the duration of the state of
emergency.

Montana’s response to COVID-19 has been necessary to slow the spread of new infections. These
efforts have been effective. To date, our health care system has not been overwhelmed and we continue
to work to increase our testing capacity. Through the collective efforts of all Montanans to reduce the
transmission of COVID-19, Montana now has fewer than two dozen active cases and one of the lowest
per capita rates of infection in the United States.

Accordingly, on April 22, 2020, I issued a Directive and guidelines for a phased reopening of
Montana. The April 22 Directive provided guidance applicable to all phases and established the
conditions for Phase One. I expanded some of the conditions for Phase One through an additional
Directive on May 8, 2020.

I have developed Montana’s phased reopening plan by relying on scientific evidence and data, and in
consultation with public health experts, healthcare providers, business leaders, and emergency
management professionals. This phased approach is based on up-to-date data and statewide
preparedness. It mitigates the risk of resurgence. It protects the most vulnerable. It can be implemented
on a statewide, tribal, or county-by-county basis. And it contains the ability to adjust phases based on
local or regional conditions. In consultation with public health professionals, healthcare providers,
business leaders, and emergency management professionals, I have determined that the phased
reopening approach described in this Directive is necessary in coping with and responding to the
emergency.

This Directive is the next step in Montana’s reopening, to Phase Two. I stress, however, that individual
responsibility—such as good hygiene, frequent cleaning of highly-touched surfaces, and strict
adherence to social distancing—remains Montana’s best tool in the fight against new infections. This
Directive is not an invitation to forget the lessons that Montana has learned in its fight against COVID-
19 these past months. Rather, it is a framework to apply those lessons as we move toward a new
normal. In so doing, we must continue to place a special emphasis on protecting those in Montana
most vulnerable to complications from COVID-19. That crucial work demands a collective effort by
all Montanans. By continuing to take these measures seriously, we protect our family, friends, and
neighbors as Montana begins to emerge from its initial encounter with COVID-19.

Local officials should coordinate on a regional basis and continue to assess the conditions in their
jurisdictions. As with prior Directives, nothing in this Directive prohibits local public health authorities
from adopting more restrictive approaches based on local need.

Therefore, in accordance with the authority vested in me under the Constitution, Article VI, Sections 4
and 13, and the laws of the State of Montana, Title 10, Chapter 3 and Title 50, Chapter 1, MCA, and
other applicable provisions of the Constitution and Montana law, I hereby direct the following
measures be in place in the State of Montana effective immediately, except where specified:

Phase-One and All-Phases Guidance to Continue Except Where Modified in this Directive
e Except where specifically modified in this Directive, the April 22 Directive, the May 8
Directive, and the related guidance applicable to all phases and to Phase One remain in
effect.

Other Directives to Continue
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The March 30 and April 13 Directives providing measures to limit foreclosures, evictions,
and disconnections from service and all of their terms remain in effect through May 24,
unless modified by subsequent Directive, except as follows:

(@)

(0]

For individuals who are members of a vulnerable population, who have suffered a
significant financial hardship as a result of the outbreak, and who, pursuant to this
Directive, remain sheltered at home, the protections of the March 30 and April 13
Directives continue and will expire 30 days after the individual ceases to shelter at
home or at the end of the emergency, whichever is sooner.

An individual who seeks the protection of these provisions to prevent a foreclosure,
eviction, or disconnection after June 1 must make a basic showing to their bank,
landlord, or utility that they are (1) sheltering in place under this order, are (2) a
member of a vulnerable population, and (3) have been financially impacted as a result
of the COVID-19 outbreak.

Before moving forward with an eviction, foreclosure, or disconnection against an
individual who is a member of a vulnerable population, the entity initiating the eviction,
foreclosure, or disconnection must provide adequate notice of the opportunity to seek
the protection of this Directive by making the showing described above.

The rent and mortgage assistance program established in the April 13 Directive remains
in effect for the duration of the emergency. Interested individuals may apply at
covidrelief.mt.gov.

All Directives set to expire at the end of the emergency retain their effective date and terms,
including, for example, Directives providing for increased access to telehealth and
telemedicine services and coverage, except to the limited extent their provisions are in
conflict with the terms of this Directive.

Guidance Applicable to All Phases
Individuals should continue to practice good hygiene by adhering the following guidelines:

o

0 O O O

Wash your hands with soap and water or use hand sanitizer, especially after touching
frequently used items or surfaces.

Avoid touching your face.

Sneeze or cough into a tissue or the inside of your elbow.

Disinfect frequently used items and surfaces as much as possible.

Strongly consider using non-medical face coverings while in public, especially in
circumstances that do not readily allow for appropriate physical distancing (e.g.,
grocery/retail stores, pharmacies, public transportation).

People who feel sick should stay at home.

@)
@)
@)

Do not go to work or school.
Contact and follow the advice of your medical provider.
Follow local health department guidance on isolation and quarantine.

Emplovers should:

o

Develop and implement appropriate policies, in accordance with federal, state, and local
regulations and guidance, and informed by industry best practices, regarding:
= Social distancing and protective equipment.
= Temperature checks and/or symptom screening.
= Testing, isolating, and contact tracing, in collaboration with public health
authorities.
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= Sanitation.
= Use and disinfection of common and high-traffic areas.
o Monitor workforce for indicative symptoms. Do not allow people with symptoms of
COVID-19 to work.
o Collaborate with public health officials when implementing policies and procedures for
workforce contact tracing following an employee’s COVID-19 positive test result.
o Encourage voluntary participation of employees in any surveillance testing designed to
provide community-wide early warning by local public health officials.

Phase Two: Increase in Permissible Group Size to Groups of 50

Effective June 1, avoid gathering in groups of more than 50 people in circumstances that do
not readily allow for appropriate physical distancing. It is recommended to continue to
social distance in gatherings of any size.

Groups larger than 50 people should be cancelled unless physical distancing can be
maintained.

If you are planning an event with more than 50 people you should consult with your local
public health office on a plan to implement adequate social distancing.

Consistent with the Centers for Disease Control and Prevention’s (CDC) guidelines, event
cutoff threshold is at the discretion of community leadership based on current
circumstances in your community.

Physical distancing guidelines for groups and gatherings do not apply to household
members.

Phase Two: Individuals and Employers

Effective June 1, the below guidelines apply to both individuals and businesses in Phase
Two. Individuals and businesses should also follow the Phase Two guidelines provided in
the attached Appendix A, also in effect June 1.

Vulnerable individuals should continue to adhere to the stay-at-home guidance.

All businesses may operate, provided they adhere to physical distancing and the conditions
in this Directive, the Phase Two Guidelines, and all other Directives and guidance
remaining in effect. Businesses should follow CDC sanitation protocols.

Restaurants, bars, breweries, distilleries and casinos remain in the same operational status
as Phase One, but with an increase to 75 percent capacity.

Gyms, indoor group fitness classes, pools, and hot tubs can operate at 75 percent capacity
and only if they can adhere to strict physical distancing and they exercise frequent
sanitation protocols.

Concert halls, bowling alleys, and other places of assembly may operate with reduced
capacity and must adhere to strict physical distancing guidelines set forth for group
gatherings and follow CDC sanitation protocols.
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e Child-care facilities can increase capacity consistent with the guidelines and FAQ contained
in the April 1 Directive on childcare and if physical distancing guidelines can be
implemented, however the 24-person cap per facility no longer applies effective June 1.

e Employers should continue to permit telework as much as possible and where feasible, but
refer to guidelines for Phase One where telework is not possible.

e Senior living or assisted living facilities must continue to follow the guidelines of Phase
One.

¢ Outdoor recreation remains in the same operational status as Phase One.

Phase Two: Travel Quarantine to Expire June 1

e Effective June 1, the provisions of the March 30 Directive requiring quarantine for non-
work-related arrivals in Montana will no longer be in effect.

e The Montana National Guard remains authorized to conduct temperature checks, assess
individuals for COVID-19 symptoms, and to inquire about exposure history of any traveler
arriving in Montana from another state or country through air or rail travel, consistent with
the terms and restrictions provided in the March 30 Directive.

e The State will execute a robust public health plan in communities most impacted by
tourism, including:
o Surveillance testing of employees.
o Enhanced contact tracing resources deployed to these areas as requested by local
authorities.
o Ability to surge personal protective equipment to impacted health care systems.
o Guidelines for operation for businesses that see high-tourist activity.

Directive Is Public Health Order and Enforceable By County Attorney
e This Directive, along with any prior Directive that implements and references the public health
authorities of the Department of Public Health and Human Services (DPHHS) provided in Title
50, constitutes a “public health . . . order[]” within the meaning of § 50-1-103(2), MCA, and is
enforceable by the Attorney General, DPHHS, a county attorney, or other local authorities
under the direction of a county attorney.

Local Public Health Agencies to Assist in Administration of this Public Health Order

e Local public health agencies are directed to assist in the administration of this Directive,
consistent with § 50-1-202(2)(a), MCA.

Less-Restrictive Local Ordinances Preempted
e This Directive is in effect statewide in Montana. In the interest of uniformity of laws and to
prevent the spread of disease, all inconsistent emergency county health ordinances are
preempted by this Directive, but only to the extent they are less restrictive.

Authorities: Sections 10-3-103, -104, -302, and -305, MCA; §§ 50-1-202, -203, and -204, MCA; 37
A.G. Op. 132 (1978); Executive Orders 2-2020 and 3-2020; Montana Constitution, Art. VI, Sections 4
and 13; and all other applicable provisions of state and federal law.
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Limitations

This Directive is effective immediately and expires at the end of the emergency, except where
specified.

This Directive shall be implemented consistent with applicable law and subject to the
availability of appropriations.

Nothing in this Directive shall be construed to limit, modify, or otherwise affect the authority
granted by law to the Governor, any department, agency, political subdivision, officer, agent, or
employee of the State of Montana except as expressly provided in this Directive or other
Directives now in effect implementing Executive Orders 2-2020 and 3-2020.

If any provision of this Directive or its application to any person or circumstance is held invalid
by any court of competent jurisdiction, this invalidity does not affect any other provision or
application of this Directive, which can be given effect without the invalid provision or
application. To achieve this purpose, the provisions of this Directive are declared to be
severable.

This Directive is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the State of Montana, its
departments, agencies, or entities, its officers, employees, or agents, or any other person.



Appendix A - Reopening Directive

School Reopening Considerations

CLEANING AND SANITATION

* Frequent disinfecting of door handles, desks and other common spaces.

* Require handwashing in regular intervals.

* Keep libraries, gyms, and playgrounds off limits unless they can be sanitized between groups.

* Provide hand sanitizer.

SICK POLICIES
* Implement temperature checks and / or symptom screening when practical.

* Require anyone (students or staff) with COVID-19 symptoms to stay home.

LIMIT CLASS SIZES
+ Consider breaking larger classes into smaller groups.

» Students may alternate school days or attend for half days.
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School Reopening Considerations Continued

MAINTAIN SOCIAL DISTANCE

» Consider use of face coverings by all staff and students

» Keep students with the same group and in the same classroom, with teachers rotating when practical.
+ Consider students eating lunch in the classroom to help limit mixing of students.

« Cancel extracurricular activities.

» Prevent any non-school staff, including parents, from entering school buildings.

» Consider reducing bus loads to allow for one student per seat.

GRADUATION CEREMONIES

* Provide a live stream of graduation

» Consider limiting spectator attendance

» For larger schools, consider grouping graduates or providing multiple ceremonies

* Follow social distancing between families
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School Reopening Considerations Continued

ACCOMODATIONS for students, teachers, and staff in an at-risk group:

+ Schools that reopen will need to take into consideration that some teachers and staff will fall into the at-risk category because of
their age or other health risks. These individuals should have additional accommodations including: teaching classes remotely,
utilizing a larger classroom where social distancing can be maintained, or given an option not to return until the risks are
reduced.

» Students who are high risk or who have family members who are high risk should not be penalized for failing to attend and
should continue to receive remote support.

» Accommodations should also be extended to students and staff who are required to quarantine due to exposure or potential
exposure.

CONFIRMED or SUSPECTED case of COVID-19

» Collaborate with public health to ensure each school has a plan for reporting, contact tracing and both short-term or extended
closures in the case of a positive COVID case related to the school or community.

» Utilize CDC guidelines https://www.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/guidance-for-schools.html
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General Business Reopening Guidelines

PHASE ONE: ALL SETTINGS
+ Health assessments must be conducted for all employees at the beginning of each shift.
* In establishments where customers wait in a line, non-household customers should remain physically distanced.

« Waiting areas where adequate physical distancing cannot be maintained must be closed.
» Customers should be encouraged to call for a reservation or an appointment, or establishments should use an
online wait listing application.
» Physical distancing of 6 feet must be maintained between non-congregate customers, this may require:
* Areduction in capacity;
» Areduction of seating in service and waiting areas;
* Management of waiting areas and waiting lines; or
» Systems that reduce the amount of contact time between customers and staff.
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General Business Reopening Guidelines
Continued

PHASE TWO: ALL SETTINGS
* Non-congregate group size has increased from 10 people to 50 people.

» All other provisions remain the same as Phase One for general business operations.

PHASE THREE: ALL SETTINGS

* Return to normal operations.



Restaurant / Bar / Brewery / Distillery / Casino

Appendix A - Reopening Directive

Guidelines

ALL PHASES

A specific cleaning plan must be implemented, and employees must be trained in proper sanitation practices. Materials will be
available on the Montana Department of Public Health and Human Services (DPHHS) food and consumer services website.

All surfaces occupied must be cleaned between customers, including tables, chairs, booths, and highchairs.

Table items including, condiments, menus, napkins, and décor, should be removed from the table unless they can be adequately
cleaned between customers.

Menus must be cleaned between customers.
Growlers and refillable or reusable containers must be cleaned prior to being refilled.

Gaming machines must be adequately cleaned between customers.



Restaurant / Bar / Brewery / Distillery / Casino
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Guidelines Continued

PHASE ONE: RESTAURANTS

Capacity must be limited to 50% of normal operating capacity to allow for adequate group spacing.
Tables must be limited to six people per table.

Establishments must provide for 6 feet of physical distancing between groups and or tables by:
* Increasing table spacing, removing tables, or marking tables as closed;
» Providing for a physical barrier between tables; or
» Back-to-back booth seating provides adequate separation.

In-house dining for quick service restaurants should remain closed, if all guidelines can’t be met, including the cleaning of every
table between customers.

Sitting or standing at bars or counters is not allowed.

In bars, drinks and food must be served to customers at a table.



Restaurant / Bar / Brewery / Distillery / Casino
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Guidelines Continued

PHASE ONE: RESTAURANTS CONTINUED

Self-service buffets must be closed.

Drink refills are not allowed.

Self-service cups, straws and lids should be behind a counter and handed to customers
Self-service condiments should be eliminated.

Gaming machines that are operational must be separated by 7-foot center to center. Machines must be placed out of service if
adequate spacing cannot be assured.
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Restaurant / Bar / Brewery / Distillery / Casino
Guidelines Continued

PHASE TWO: RESTAURANTS

» Capacity may be increased to 75% of normal operating capacity.

» Tables must be limited to 10 people per table.

» Establishments must continue provide for physical distancing between groups and or tables but may increase capacity.

» In-house dining for quick service restaurants should remain closed if all guidelines can’t be met, including the cleaning of every
table between customers.

PHASE THREE: RESTAURANTS
» Continue to practice social distancing when practical.

» Establishments should begin to resume normal occupancy while continuing to follow the guidelines for all facilities.
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Outdoor Recreation Guidelines

PHASE ONE AND TWO: RECREATION GUIDELINES

» Public lands, fishing access sites, and parks are encouraged to continue to provide outdoor recreation opportunities for local and
regional users provided that users can adhere to strict social distancing guidelines and facilities follow frequent sanitizing
protocols. Areas that cannot practicably implement social distancing requirements or sanitation needs will remain closed. Limited
campground offerings, group-use facilities and playgrounds, may be opened at the discretion of local and state managers. Local,
state and federal officials are strongly encouraged to coordinate on all reopening decisions. Guides and outfitters may offer
services consistent with any ongoing quarantine travel restrictions provided they adhere to social distancing guidelines and
sanitation protocols. Visitors should check the status of any closures and restrictions before traveling.

PHASE THREE: RECREATION GUIDELINES

» Campground, group-use facilities, playgrounds and visitor centers are fully open.

10



Personal Care / Services Guidelines

Appendix A - Reopening Directive

PHASE ONE: PERSONAL CARE (SALONS, MASSAGE, BODY ART, ETC.)

Operations that require close personal contact for an extended period result in exposing staff and customers to greater levels of
risk. These situations require additional safety and health precautions.

Screen customers prior to appointment for symptoms of fever, shortness of breath or a cough. Customers that have any of these
symptoms must be rescheduled.

Utilize a face mask for staff and for customers when practical.

Stylist / artist / service-provider and customer would be a “station” that would be 6 feet away from other “stations”.

Provide for 6 feet of physical distancing between stations, this may require:

A reduction in capacity;

Increasing spacing, removing stations, or marking stations as closed;
Providing for a physical barrier between stations;

A reduction of seating in service and waiting areas; or

Systems that reduce the amount of contact time between customers and staff.

11
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Personal Care / Services Guidelines Continued

PHASE TWO: PERSONAL CARE (SALONS, MASSAGE, BODY ART)

» Establishments should continue provide for physical distancing between stations.

PHASE THREE: PERSONAL CARE (SALONS, MASSAGE, BODY ART)
» Continue to practice physical distancing when practical.

+ Establishments may resume normal occupancy while continuing to follow the guidelines for all facilities.

12
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Phase Two Guidance for Pools at Licensed Public Accommodations (Hotels, Motels, Bed and
Breakfasts, Tourist Homes, etcetera)

Public Accommodation Pools are allowed to operate with reduced capacity of 50% of normal bather
load and basic compliance with social distancing requirements.

The CDC has indicated that properly maintained pool water inactivates the virus. It is critical that pools
that have shut down during this time or reduced maintenance follow proper re-opening procedures and
sampling of chemical parameters to ensure water is safe for use, prior to opening to the

public. Operators should work with their Certified Pool Operator and/or local/state sanitarian if
guestions arise regarding re-opening.

If a facility has had a confirmed COVID-19 case they should follow the CDCs facility environmental
cleaning procedures for deck areas, seating, locker rooms, and other areas of the establishment
frequented by swimmers.

Public Accommodation Pools (Pools at Hotels, Motels, Bed and Breakfasts, Tourist Homes, etcetera):

e Front desk/gate attendant tracks occupancy, incoming and outgoing to ensure
maximum occupancy does not exceed 75 percent capacity of normal bather load;

e Signage must be posted with the following or substantially similar wording. Signs shall
be positioned for effective visual observation by hotel guests, such as on the entry way
door:

o “Hotel guests with fever, shortness of breath, a cough, or other COVID-19
symptoms must refrain from using the pool.”;

e No congregating in waiting areas, patrons should wait in an appropriately spaced line or
way that observes social distancing;

e Locker rooms should remain closed, except for showering before and after
swimming. Since only registered hotel guests are allowed to use the pool, individuals
should change in their rooms;

e Social distancing should be applied in all common areas;
e 6 foot spacing between unassociated swimmers (i.e. not family members);

e 6 foot spacing between groups of no more than 10 (i.e. family groups and unrelated
individuals must maintain 6 foot separation);

e Space deck tables and chairs to facilitate 6 foot spacing;

e Recommend, where possible, use buoys and floating pool ropes to mark off lanes or
areas of pool for separation of large swimming areas;

e Recommend, where possible, marking stairs and walkways with directional arrows to
keep in/out traffic separated.
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Guidance for gyms and fitness studios

Gyms and fitness studios contribute to the health and wellness for many Montanans. As such,
and in recognition of the continued progress toward recovery that Montana has made,
beginning Friday, May 15, 2020 they will be allowed to operate at 75 percent capacity with
sanitization and social distancing requirements met.

In the event a confirmed COVID-19 case is associated with a facility, the facility should be
thoroughly cleaned in accordance with the CDC’s facility environmental cleaning procedures for
workout areas, seating, locker rooms, and other areas of the establishment frequented by
patrons.

e Facility must have a dedicated staff available during operating hours to wipe down
frequently touched areas on a regular basis and monitor gyms zones to ensure that
users are wiping down equipment properly.

e Train workers on symptom awareness and proper handwashing technique.

e Signage must be posted with the following or substantially similar wording:
o “Patrons with fever, shortness of breath, a cough, or other COVID-19 symptoms
must refrain from using the gym”
o Signs shall be positioned for effective visual observation by gym guests, such as
at the front desk and in locker rooms.

e Front desk should track occupancy to ensure facilities stay at or below 50 percent
capacity.

e Hand sanitizer must be made available at front desk and at stations throughout the
workout area.

e Approved sanitizer for cleaning equipment after use must be provided at stations
throughout the workout areas along with disposable towels. Reusable towels shall not

be used to clean equipment.

e Post signs throughout workout area reminding patrons to wipe equipment after each
use.

e Masks should be worn by all staff.
e Masks are encouraged to be worn by guests when possible.

e Six-foot distance should be maintained between equipment. Cardio studios should limit
guests to every other piece of equipment to achieve this.
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e Guest using free weights shall maintain six feet of separation except when a spotter is
necessary. In this instance, workout groups shall be limited to two people.

e Sitting areas must be closed for use.

e Food vendors must follow applicable COVID-19 procedures for restaurants and retail
food service. Vendors should be encouraged to use single-service items whenever
possible, especially for condiments and similar foods.

e Social distancing must be maintained in dressing rooms and other common areas. No
congregating in these areas may be allowed.

e After closing, establishments must clean using an EPA approved disinfectant. Twenty-
four-hour establishments must close from 11:30 pm to 12am so that proper disinfection
can happen.

o Facility must develop a checklist to ensure that no equipment is being missed
during disinfection. Checklist should include large items, such as treadmills and
smaller items, such as weights and bands.

e Frequently touched surfaces must be cleaned and sanitized regularly throughout the
day and disinfected each night after closing.

e Personal training sessions may be offered with strict adherence to social distancing
guidelines and masks are encouraged to be used by the trainer and trainee.

e Indoor group classes may be offered.

e Additional time between group classes must be provided so that a designated gym
employee can disinfect any equipment and other cleanable surfaces before the next class
begins.

Guidance for Pools at Gyms
Gym pools are allowed to operate with reduced capacity of 75 percent of normal bather load
and basic compliance with social distancing requirements.

The CDC has indicated that properly maintained pool water inactivates the virus. It is critical
pools that have shut down during this time or reduced maintenance follow proper re-opening
procedures and sampling of chemical parameters to ensure water is safe for use, prior to
opening to the public. Operators should work with their Certified Pool Operator and/or
local/state sanitarian if questions arise regarding re-opening.
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In the event a confirmed COVID-19 case is associated with a facility the facility should clean in
accordance with CDC's facility environmental cleaning procedures for workout areas, seating,
locker rooms, and other areas of the establishment frequented by swimmers.

Gym Pools:
Only registered members can use the facility, no day passes or walk-ins

e Train workers on symptom awareness and proper handwashing procedures
e Pool classes may continue; if:
e All social distancing requirements must be observed during class; and
¢ Any equipment used can be easily cleaned and disinfected between users.

e Youth swim lessons may be offered in-line with previous guidance for Phase 1, which
includes youth activities should avoid gathering in groups of more than 10 people in
circumstances that do not readily allow for appropriate physical distancing.

e Front desk/gate attendant tracks occupancy, incoming and outgoing to ensure
maximum occupancy does not exceed 75 percent capacity of normal bather load;

e Signage must be posted with the following or substantially similar wording.

e “Members with fever, shortness of breath, a cough, or other COVID-19
symptoms must refrain from using this facility.”

e Signs shall be positioned for effective visual observation by members, such as on
the entry way door

¢ No congregating in waiting areas, patrons should wait in an appropriately spaced line or
way that observes social distancing

e Locker rooms should be monitored by a designated staff member to ensure they are not
becoming crowded and that social distancing is being observed

e Signage must be posted on the locker room door with the following or substantially
similar wording, “Observe social distancing while using this facility. No loitering in
common areas.”

e Social distancing should be applied in all common areas
e 6-foot spacing between unassociated members (i.e. not family members) in the pool.

e 6-foot spacing between groups of no more than 10 (i.e. family groups and unrelated
individuals must maintain 6-foot separation) in the pool.

e Space pool deck tables and chairs to facilitate a 6-foot distance.
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e Recommend, where possible, use of buoys and floating pool ropes to mark off lanes or
areas of pool for separation of large swimming areas.

e Recommend, where possible, marking stairs and walkways with directional arrows to
keep in/out traffic separated.

Guidance for places of assembly, i.e. indoor and outdoor concert venues, bowling alleys, etc.

¢ Inthe event a confirmed COVID-19 case is associated with a facility the facility should
clean in accordance with CDC’s facility environmental cleaning procedures for areas of
the establishment frequented by patrons.

e Maximum number of attendees is 75 percent of normal capacity while maintaining 6
feet between non-family member groups.

e Signage must be posted with the following or substantially similar wording:

e “Patrons with fever, shortness of breath, a cough, or other COVID-19 symptoms
must refrain from using this facility.”

¢ Signs shall be positioned for effective visual observation by patrons, such as on
the entry way door.

e Increase cleaning and sanitizing of frequently touched surfaces, including door handles,
chairs and tables.

e Keep social distancing of at least 6 feet between non-family member groups or
immediate party.

e Food vendors must follow applicable COVID-19 procedures for restaurants and retail
food service. Vendors should be encouraged to use single-service items whenever

possible, especially for condiments and similar foods.

e Facilities should try to control customer flow in a manner that maximizes social
distancing such as signage or ropes and directing flow in one direction.

e Provide hand sanitizer or hand washing stations throughout the venue whenever
possible.

e Each venue should create and implement a written COVID-19 response plan.

e Increase cleaning and sanitizing of restrooms to no less than every two hours whenever
possible.
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e Provide clear plastic shielding between workers and attendees whenever possible, such
as event cashiers and food vendors.

e If possible do not use tables. Tables should be covered with single-use material and
discarded between users, showings, performances or every two hours, whichever
provides maximum spread protection.

e Train workers on COVID-19 symptom awareness and proper handwashing procedures.

e Gift shops should limit entry to 75 percent capacity and clean commonly touched
surfaces frequently.

Additional measures that apply to theaters (live and movie)
e Increase cleaning time period between events, performances and showings. Ensure that
commonly touched surfaces such as arm rests and railings are cleaned frequently.

e Ushers should monitor and enforce social distancing practices in theaters and
encourage additional distance between guests as appropriate.
o Ushers should limit the number of people in lines to no less than 6 feet between
families or immediate party.



MEMORANDUM

TO: Chief Justice McGrath

FROM: Jeanine Blaner

RE: Changes to Eviction Limitations under the May 19, 2020 Directive
DATE: May 22, 2020

You asked me to examine the May 19, 2020 Directive to help the Court provide
guidance to the District Courts regarding evictions under COVID-19 restrictions. You also
provided me with a letter the Court received from Montana Legal Services Association that
brings the eviction limitations of the CARES Act to the Court’s attention and notes that the
Directives regarding evictions may conflict with the Act’s provisions for tenants whose
rental properties fall within the Act’s purview.

This Memo focuses on evictions of residential tenants. It does not cover any
changes to foreclosures or assistance programs between Directives.

The March 30, 2020 Directive (First Directive) provided for mo “actions for
termination of a tenancy, possession, unlawful holdover, or rent involving a residential
dwelling tenancy” (“eviction”) for the duration of the directive except for evictions “based
on grounds other than nonpayment,” including evictions for damage or destruction,
criminal activity on the premises, or a threat to health and safety other than COVID-19.
The First Directive further requested that the courts stay pending eviction actions. The
restrictions applied only to residential properties where the tenant or their family members
currently occupied the property.

The April 13,2020 Directive (Second Directive) provided criteria for when eviction
restrictions applied. It required the tenant to provide notice to the landlord, with
documentation upon request, that the tenant met one of four criteria: (1) the tenant was
quarantined because of COVID-19; (2) the tenant was required to self-quarantine or
believed self-quarantine was in the public’s best interest due to the tenant’s exposure to a
high-risk activity; (3) the tenant was over age 65 or had a health condition making them at
increased risk for COVID-19; or (4) the tenant suffered a substantial loss of income due to

COVID-19.



The May 19, 2020 Directive (Third Directive) indicates that the provisions of the
First and Second Directive “remain in effect through May 24, unless modified by
subsequent Directive, except as follows[.]” A literal reading of this may indicate that the
First and Second Directives’ limitations expire on May 24. However, it seems more likely
that the inclusion of “May 24” is a lack of clarity in drafting, and this provision should not
have a date limitation: “remain in effect threugh-May24, unless modified by subsequent
Directive, except as follows[.]”

Assuming the latter interpretation is correct, the Third Directive significantly
restricts which tenants may qualify for an eviction limitation after June 1. Under the First
and Second Directives, a tenant only had to demonstrate that they met one criterion of four.
To forestall eviction under the Third Directive, a tenant now must meet three criteria:

(1) be a member of a vulnerable population;

(2) suffer a significant financial hardship as a result of COVID-19; and

(3) remain sheltered at home.

If a tenant meets these criteria, they are protected by the eviction limitations of the
First and Second Directives until the end of the emergency or until 30 days after the tenant
ceases to shelter at home, whichever is sooner. To obtain this protection, the tenant must
make a basic showing to the landlord that they meet all three criteria. Before proceeding
with an eviction, a landlord must provide the tenant with notice that they can seek the
protection of the Third Directive if they meet these three criteria.

However, just prior to the issuance of the Third Directive, MLSA raised concerns
that the eviction limitations of the First and Second Directives conflict with the CARES
Act as applied to the rental properties subject to the eviction limitations set forth in the Act.
Pub. L. 116-136, sec. 4024 (Temporary Moratorium on Eviction Filings). Under the Act,
these properties (referred to in the Act as “covered dwellings™) are subject to a 120-day
moratorium on eviction filings — from March 27 through July 25, 2020 — for non-payment
of rent or other fees, and the landlord may not charge fees or penalties for nonpayment of

rent during this period.
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Although the Act only applies to “covered dwellings,” this appears to be a broad
swath of rental properties. It includes rental properties covered by a broad swath of federal
housing programs under both HUD and USDA, and any rental properties that have a
federally backed mortgage.

Given the potentially broad swath of rental housing that may fall under the CARES
Act, and given that tenants of these types of rental housing may be disproportionately likely
to belong to a vulnerable class and/or to suffer financial hardship due to COVID-19, this
Court may wish to include in its guidance to the courts notice that rental property that
qualifies as a “covered dwelling” under the Act is subject to different, likely stricter criteria

through July 25, 2020, than other rental properties under the Third Directive.
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SEC. 4024. TEMPORARY MORATORIUM ON EVICTION FILINGS.
(a) Definitions.— In this section:
o (1) Covered dwelling.— The term “covered dwelling” means a dwelling that—
= (A)is occupied by a tenant—
= (i) pursuant to a residential lease; or
= (ii) without a lease or with a lease terminable under State law; and
= (B)isonorinacovered property.
o (2) Covered property.— The term “covered property” means any property that—
* (A) participates in—
= (i) a covered housing program (as defined in section 41411 (a) of the
Violence Against Women Act of 1994 (34 U.S.C. 12491(a))); or
= (ii) the rural housing voucher program under section 542 of the Housing Act
of 1949 (42 U.S.C. 1490r); or
= (B)hasa—
= (i) Federally backed mortgage loan; or
= (ii) Federally backed multifamily mortgage loan.
o (3) Dwelling.— The term “dwelling”"—
= (A) has the meaning given the term in section 802 of the Fair Housing Act (42
U.S.C. 3602); and
= (B)includes houses and dwellings described in section 803(b) of such Act (42
U.S.C. 3603(b)).
o (4) Federally backed mortgage loan.— The term “Federally backed mortgage loan”
includes any loan (other than temporary financing such as a construction loan) that—
= (A)is secured by a first or subordinate lien on residential real property (including
individual units of condominiums and cooperatives) designed principally for the
occupancy of from 1 to 4 families, including any such secured loan, the proceeds
of which are used to prepay or pay off an existing loan secured by the same
property; and
= (B)is made in whole or in part, or insured, guaranteed, supplemented, or assisted
in any way, by any officer or agency of the Federal Government or under or in
connection with a housing or urban development program administered by the
Secretary of Housing and Urban Development or a housing or related program
administered by any other such officer or agency, or is purchased or securitized
by the Federal Home Loan Mortgage Corporation or the Federal National
Mortgage Association.
o (5) Federally backed multifamily mortgage loan.— The term “Federally backed
multifamily mortgage loan” includes any loan (other than temporary financing such as
a construction loan) that—
= (A)is secured by a first or subordinate lien on residential multifamily real
property designed principally for the occupancy of 5 or more families, including
any such secured loan, the proceeds of which are used to prepay or pay off an
existing loan secured by the same property; and
= (B)is made in whole or in part, or insured, guaranteed, supplemented, or assisted
in any way, by any officer or agency of the Federal Government or under or in
connection with a housing or urban development program administered by the
Secretary of Housing and Urban Development or a housing or related program



administered by any other such officer or agency, or is purchased or securitized
by the Federal Home Loan Mortgage Corporation or the Federal National
Mortgage Association.
e (b) Moratorium.— During the 120-day period beginning on the date of enactment of this
Act, the lessor of a covered dwelling may not—

o (1) make, or cause to be made, any filing with the court of jurisdiction to initiate a
legal action to recover possession of the covered dwelling from the tenant for
nonpayment of rent or other fees or charges; or

o (2) charge fees, penalties, or other charges to the tenant related to such nonpayment
of rent.

e (c) Notice.— The lessor of a covered dwelling unit—

o (1) may not require the tenant to vacate the covered dwelling unit before the date that
is 30 days after the date on which the lessor provides the tenant with a notice to
vacate; and

o (2) may not issue a notice to vacate under paragraph (1) until after the expiration of
the period described in subsection (b).
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